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IN THE SUPREME COURT OF THE STATE OF HAWAI |

---000---

JENNI FER L. TROYER, fornerly known as JENNI FER L. DECKER,
Plaintiff-Appell ee,

VS.
CARL W ADAMS, M D., Defendant- Appell ant,
and

JOHN BELLATTI, MD., and PATRI CI A BAI LEY, MD.,
Def endant s- Appel | ees.

NO. 25174
APPEAL FROM THE THI RD Cl RCUI T COURT
(CIV. NO. 01-1- 9K)

SEPTEMBER 25, 2003

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ.,
AND ACOBA, J., DI SSENTI NG

OCPINITON OF THE COURT BY LEVI NSQON, J.

The def endant -appellant Carl W Adans, M D., appeals
fromthe order of the third circuit court, the Honorable Ronald
| barra presiding, granting the petition of the plaintiff-appellee
Jennifer L. Troyer, fornerly known as Jennifer L. Decker, for
i ssuance of order determ ning good faith settlenent, pursuant to
Act 300 (2001),*

1 Act 300 pronul gated HRS § 663-15.5 (Supp. 2002), which provides in
rel evant part:

(a) Arelease, disnmssal with or without prejudice, or a covenant
(continued...)
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(. ..continued)

not to sue or not to enforce a judgnent that is given in good faith
under subsection (b) to one or nore joint tortfeasors, or to one or nore
co-obligors who are nutually subject to contribution rights, shall

(1) Not di scharge any other party not released fromliability

unless its terns so provide

(2) Reduce the clainms against the other party not released in

t he ampunt stipulated by the rel ease, dism ssal, or
covenant, or in the ampunt of the consideration paid for it,
whi chever is greater; and

(3) Di scharge the party to whomit is given fromall liability

for any contribution to any other party.
Thi s subsection shall not apply to co-obligors who have expressly agreed
in witing to an apportionnment of liability for |osses or clains anbng
t hensel ves.

(b) For purposes of subsection (a), a party shall petition the
court for a hearing on the issue of good faith of a settlenent entered
into by the plaintiff or other clainmant and one or nore all eged
tortfeasors or co-obligors, serving notice to all other known joint
tortfeasors or co-obligors. .

The petition shall indicate the settling parties and the basis,
ternms, and settlenent anount.

.. . . [A nonsettling party nay file an objection to contest
the good faith of the settlement. . . . The party asserting a | ack of
good faith shall have the burden of proof on that issue.

(c) The court may determine the issue of good faith for purposes
of subsection (a) on the basis of affidavits or declarations served with
the petition under subsection (a), and any affidavits or declarations
filed in response. In the aternative, the court, in its discretion,
may receive other evidence at a hearing.

(e) A party aggrieved by a court determ nation on the issue of
good faith may appeal the determination. The appeal shall be filed
within twenty days after service of witten notice of the deternination
or within any additional tine not exceeding twenty days as the court may
al | ow,

(h) This section shall not apply to a release, dismissa with or
wi t hout prejudice, or a covenant not to sue or not to enforce judgnment
given to a co-obligor on an alleged contract debt where the contract was
made prior to January 1, 2002.

In 2003, the legislature amended HRS § 663-15.5(a) and (b), see 2003 Haw.

Sess. L. Act 146, & 1, but the only change that is relevant for present
purposes is the substitution of the term“joint tortfeasor or co-obligor” for
“party” in HRS § 663-15.5(a) and the anendnent of HRS § 663-15.5(b) in various
respects to conformto the foregoi ng change.

“The term‘joint tortfeasors’ means two or nore persons jointly or
severally liable in tort for the sane injury to person or property, whether or
not judgrment has been recovered against all or sone of them” HRS § 663-11
(1993).

(continued...)
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wi th the defendants-appellees John Bellatti, MD., and Patricia
Bailey, MD. Dr. Adans argues that the circuit court erred in
granting the petition on the bases that: (1) Act 300 does not
apply to the present matter, because Troyer’s clains arose out of
a contract entered into prior to January 1, 2002, and Act 300,

8 6(1) states that the Act shall not apply to “clains arising out
of a contract made prior to January 1, 2002"; (2) the settlenent
In the present natter was not given in good faith, because (a) it
exposes Dr. Adans to a “grossly disproportionate allocation” of

t he damages that Troyer seeks, (b) Troyer w thheld “essenti al

(. ..continued)

The definition of “joint tortfeasors” set forth in HRS § 663-11 “is
based on liability.” Saranillio v. Silva, 78 Hawai‘i 1, 10, 889 P.2d
685, 694, reconsideration denied, 78 Hawai‘i 421, 895 P.2d 172 (1995).
In this connection, “[t]he basis of liability is not relevant, nor is
the relationship among those liable for the tort. . . . The point is
that both [tortfeasors] are (at least) ‘severally’ liable for the sane
infjury to the plaintiff.” 1d. (sone enphasis and brackets added and
some in original) (citations and internal quotation signals onitted).
And a tortfeasor . . . cannot be jointly and/or severally liable with
anot her unless “[t]he person who has been harmed can sue and recover
fromboth . . . .” Black’s Law Dictionary 914 (6th ed. 1990) (enphasis
added); see id. at 915 (defining “liable” in relevant part to nean
“conpellable to make . . . conpensation” and “accountable for or
chargeable with”).

Ozaki v. Association of Apartnment Omers of Discovery Bay, 87 Hawai‘ 265, 271
n.5, 954 P.2d 644, 650 n.5 (1998) (alterations in original).

Joint and several liability for joint tortfeasors as defined in section
663-11 is abolished except in certain circunstances defined in HRS § 663-10.9
(Supp. 2002). Wth respect to the present matter, HRS § 663-10.9(3) provides
in relevant part that joint and several liability is not abolished

[flor the recovery of nonecononic damages in actions . . . involving
injury or death to persons against those tortfeasors whose individua
degree of negligence is found to be twenty-five per cent or nore under
section 663-31. Wiere a tortfeasor’s degree of negligence is | ess than
twenty-five per cent, then the anmpunt recoverabl e agai nst that
tortfeasor for noneconomnm c danmages shall be in direct proportion to the
degree of negligence assigned .

In Doe Parents v. State, Dep’'t of Educ., 100 Hawai‘ 34, 87 n.50, 58 P.3d 545
598 n.50 (2002), however, this court noted that the dismssal of a party with
prejudi ce neans that the party can no |l onger be a joint tortfeasor because he
or she “cannot be liable intort to the plaintiffs”; “therefore, HRS

§ 663-10.9 does not authorize apportionment of liability” in such

ci rcunst ances.
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information” fromthe circuit court regarding the total danages
t hat she seeks and the opinions of two of her experts regarding
the nedical care provided to her by Drs. Bailey and Bellatti, and
(c) Dr. Adans was deprived of material w tnesses and essentia
testinmony related to the Act 300 good faith determ nation; and
(3) Act 300 violates Dr. Adans’s right to due process, pursuant
to article I, section 5 of the Hawai‘ Constitution? and the
fourteenth amendnent to the United States Constitution,?® inter
alia, because the statute destroys his cross-clains for
contribution against the settling tortfeasors and prevents him
fromcollecting fromthem based on their proportionate share of
liability.

The neaning of a settlenent “given in good faith”
pursuant to HRS 8 663-15.5 (Supp. 2002), see supra note 1, the
statute pronul gated by Act 300, raises a question of first
inpression for this court. For the reasons discussed nore fully
infra in section Ill, we hold that the question of whether a
settlenment is “given in good faith” for purposes of HRS § 663-
15.5 is a matter left to the discretion of the trial court in
light of all of the relevant circunstances extant at the tinme of
settlenent; thus, absent an abuse of discretion, the trial
court’s determ nation should not be disturbed. In addition, we
hold that (1) Act 300 applies to Troyer’s clains of medical
mal practice, because they do not arise fromcontracts, (2) the

circuit court did not abuse its discretion in determ ning that

2 Article I, section 5 of the Hawai‘ Constitution provides in
rel evant part that “[n]o person shall be deprived of life, liberty or property
wi t hout due process of |aw . "

3 The fourteenth amendnent to the United States Constitution
provides in relevant part that “[nJo State shall . . . deprive any person of
life, liberty, or property, wi thout due process of |law . ”

4
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the instant settlenent was entered into in good faith, and (3)
Dr. Adans’s due process rights were not violated in the present
mat t er.

Accordingly, we affirmthe order of the third circuit
court, filed on June 5, 2002, granting Troyer’s petition for
i ssuance of an order determning that the instant settlenent was

given in good faith.

. BACKGROUND
A Act 300 (2001) And HRS § 663-15.5

HRS § 663-15.5, see supra note 1, governs, inter alia,

the effect of a settlenment on non-settling joint tortfeasors in
the context of nmulti-party litigation. It provides that a
settlenent “given in good faith” shall: (1) not discharge the
non-settling joint tortfeasors fromliability, unless its terns
so provide; but (2) reduce the clains against the non-settling
joint tortfeasors in the amobunt stipulated in the settlenent or
in the amount of the consideration paid for it, whichever is
greater; and (3) discharge the settling tortfeasor from al
liability for any contribution to the non-settling joint
tortfeasors. HRS § 663-15.5(a). HRS § 663-15.5 al so provides
for procedures by which a party nay petition the court for a
hearing on the issue of good faith. |In addition, pursuant to HRS

8§ 663-12 (1993),“ “[a] joint tortfeasor who enters into a

4 HRS § 663-12 provides:

Right of contribution; accrual; pro rata share. The right of
contribution exists anong joint tortfeasors.

Ajoint tortfeasor is not entitled to a nmoney judgnent for
contribution until the joint tortfeasor has by paynment discharged the
common liability or has paid nore than the joint tortfeasor’s pro rata
share thereof.

(conti nued...)
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settlement wth the injured person is not entitled to recover
contribution fromanother joint tortfeasor whose liability to the
i njured person is not extinguished by the settlenent.” On the

ot her hand, HRS § 663-12 provides that a non-settling joint
tortfeasor is entitled to contribution from other joint
tortfeasors -— i.e., other non-settling joint tortfeasors or
joint tortfeasors whose settlenents with the plaintiff or
plaintiffs have not been determned to be in good faith, pursuant
to HRS § 663-15.5 — for any anmount paid in excess of his or her
pro rata share of liability, to be determ ned on the basis of his

or her relative degree of fault, if “there is such a

di sproportion of fault . . . as to render inequitable an equal
distribution . . . of the common liability.” See supra note 4.

This court has never had occasion to construe the
nmeani ng of “good faith” as that termis enployed in HRS § 663-
15.5; neither has the |legislature expressly defined the term As
di scussed nore fully infra in section Ill, however, HRS § 663-
15.5 is simlar to a plethora of statutory acts governing
contributions anong tortfeasors (CATAs) that are in effect across
the country. The courts that have addressed the nmeaning of a
“good faith” settlenment for purposes of their own CATAs have
general ly adopted one of three standards: (1) the “proportionate
liability” standard forrmul ated by the California Suprene Court in
Tech-Bilt, Inc. v. Wodward-C yde & Assocs., 698 P.2d 159 (Cal.

4(...continued)

A joint tortfeasor who enters into a settlenent with the injured
person is not entitled to recover contribution from another joint
tortfeasor whose liability to the injured person is not extinguished by
the settlenent.

When there is such a disproportion of fault anong joint
tortfeasors as to render inequitable an equal distribution anong them of
the conmon liability by contribution, the relative degrees of fault of
the joint tortfeasors shall be considered in determning their pro rata
shares, subject to section 663-17.

6



*%*%* FOR PUBLICATION ***

1985), which considers whether the settlenment represents a fair
assessnment of the settling tortfeasors’ share of liability at the
time of settlement; (2) the “non-collusive” or “non-tortious
conduct” standard, which sinply exam nes whether the settl enent
is collusive, fraudul ent, dishonest, or involves tortious
conduct, in which case the settlenent is deenmed to be in bad
faith; and (3) the “totality of the circunstances” approach
which grants trial courts the discretion to determ ne whether a
settlenent is given in good faith in Iight of any rel evant

ci rcunstances, but does not dictate the factors that the trial
court nmust consider. The present matter conpels this court to
determ ne which of the three foregoing standards, if any, best
achieves the legislature’s intent in promul gating Act 300.

B. Procedural Hi story

On February 2, 2001, Troyer filed a conplaint in the
third circuit court namng Drs. Bailey, Bellatti, and Adans as
defendants [hereinafter, collectively, “the defendants”], jointly
and severally. Troyer alleged that the defendants’ negligence
(Count 1) and failure to obtain her informed consent (Count I1)
were substantial factors in causing her serious personal injury,

including, inter alia, the anputation of her right forefoot.

Specifically, Troyer alleged that, on or about Decenber 22, 1997,
she suffered an injury to her |eg when, for unknown reasons, she
fell in a parking lot and was transported to the energency room
of Kona Community Hospital (KCH), where she was first treated by
Dr. Bailey. Troyer alleged (1) that Dr. Bailey “failed to tinely
and appropriately evaluate and treat [her] injuries[,]” including
the failure properly to assess the “neuro-vascular integrity of

[her] injured leg[,]” “to consult radiology to arrange
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exam nation of the artery in [her] injured | eg with vascul ar
conprom se[,]” and “to consult orthopedics or surgery[,]” and (2)
that Dr. Bailey's “breach of the standard of care for an
energency room physician engaged in the practice of nedicine

was a substantial factor in causing [her] injury[.]”

Troyer further alleged that, on or about Decenber 22,
1997, while still a patient at KCH she was exam ned and treated
by Dr. Bellatti, an orthopedic surgeon. Troyer alleged that the
unusual fracture pattern of her injury required that Dr. Bellatti
consider the possibility of an arterial injury to her |leg, which
he failed to do in a tinely manner. Troyer clained that Dr.
Bellatti’s m sdi agnosi s or del ayed di agnosi s prevented her
i mMmedi ate transfer to Queen’s Medical Center (QWC) in Honolulu
for further treatnent of her injury. Troyer asserted that the
f oregoi ng conduct breached the standard of care for an orthopedic
surgeon engaged in the practice of nedicine and was a substanti al
factor in causing further injury to her |eg.

Troyer was transported to QMC on Decenber 23, 1997,
where she was treated by Dr. Adanms, a vascul ar surgeon. Troyer
all eged that the surgical operation or operations perforned by
Dr. Adans did not conformto the appropriate standard of care.
Specifically, she alleged that Dr. Adans constructed a bypass
graft of a “small distal posterior tibial artery” using

“natural/artificial vein conposite conduit,” which was “l onger
than necessary and . . . also oversized for the runoff artery.”
Consequently, according to Troyer, the bypass graft eventually
failed, “causing a thronboenbolismand resulting in the |oss

(anmputation) of [her] right forefoot.”
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Troyer further alleged (1) that the defendants had not
“fully informed her of all of the possible risks,
contraindications, and alternatives to the course of
treatment/ non-treatnent which [the d]efendants took” and (2) that
she “woul d have sought further evaluation and/or treatnent if she
had received proper information from|[d]efendants.”

Finally, Troyer alleged that the defendants’ conduct
caused “serious injury to [her], including past and future
speci al and general danmages, serious enotional distress, and
permanent disability and injury, in an anmount to be determ ned at
trial.”

On February 21, March 12, and March 15, 2001, Drs.
Bellatti, Bailey, and Adans, respectively, filed answers to
Troyer’s conplaint, in which each admtted treating Troyer but
deni ed that he or she was negligent or that he or she had failed
to inform Troyer fully regarding her nedical treatnent and
contended that any injuries or damages that she sustai ned were
unavoi dabl e or caused by superseding/interveni ng causes or
acci dents beyond each physician’s control. In their answers,
each defendant al so asserted cross-cl ains against his or her
codef endants for contribution and/or indemification.

Di scovery ensued, and the circuit court set a trial
date of May 28, 2002. Troyer subsequently noved to continue the
trial date, however, because her nedical condition had not
stabilized, and, on April 8, 2002, the circuit court granted the
notion and set a new trial date for February 4, 2003. The
circuit court ordered that all discovery be conpleted by Decenber
16, 2002.
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In the course of discovery, Troyer reached a settl enent
agreenent with Drs. Bailey and Bellatti, in which Dr. Bailey
agreed to pay $15,000.00 and Dr. Bellatti agreed to pay
$50, 000.00 in order to settle Troyer’s clains. Accordingly, on
April 16, 2002, Troyer petitioned the circuit court for an order
determ ning that her settlenment with Drs. Bailey and Bellatti was
given in good faith, pursuant to HRS § 663-15.5, see supra note
1, and, consequently, barred “any other alleged joint tortfeasor
fromasserting any clains agai nst defendants Bellatti and Bail ey
for contribution and/or indemity based on conparative fault,
conmmon | aw i ndemmity and/or joint obligation.”®

In her petition, Troyer alleged, inter alia, as

foll ows:
Di sputes exist as to both liability and danmages. Plaintiff
has believed and continues to believe that the vast ngjority
of negligence and nal practice in this matter rests with [Dr.
Adans]. Plaintiff does have negligence clainms against Dr.
Bellatti and Dr. Bailey. However, the value of those clains
is very small conpared to the claimagainst Dr. Adans.
Plaintiff determined that a $50, 000 settlenent with [Dr.]
Bellatti and a $15,000 settlenment with [Dr.] Bailey would be
acceptabl e and appropriate in this case.

Troyer cited the expert opinion of Marc A Levine,
M D., in support of her belief that Dr. Adans was the principal
party at fault for her injury, and attached Dr. Levine' s May 19,
2000 report — which was based on his review of the nedical files
pertaining to Troyer’s injury -- to her petition. In his report,
Dr. Levine related that when Troyer arrived at QVC, her exam ners

noted “sone signs of ischem a of her right foot, but none of

5 Troyer’'s petition for an order determ ning good faith settl enent
and Dr. Adans’s nmenorandum in opposition to the petition, discussed infra
were seal ed pursuant to orders filed by the circuit court on April 17, 2002
and May 2, 2002, respectively. Because it is necessary to consider the
contents of these filings in order to determ ne whether the settlenent was
entered into in good faith, however, we vacate the circuit court’s orders
solely for purposes of rendering this opinion

10
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[acute,] ‘critical ischema[,]” which, according to Dr. Levine,
“constitutes a loss of circulation so profound that in the
absence of very pronpt, appropriate intervention, mjor
anputation is virtually inevitable.” Dr. Levine opined that
“acute, critical ischema results froman injury to the poplitea
artery, which is a known potential conplication of fractures of
the tibial plateau[,]” but that “[s]onme patients . . . possess
sufficient collateral circulation around the occluded artery so
as to maintain viability of the affected linb”; Dr. Levine
believed this “to have been the case with [Troyer].” Because
Troyer’s foot and |lower leg were not “critically ishemc
followng the injury,” Dr. Levine did not believe that “a
revascul ari zati on was urgent.”

Furthernore, Dr. Levine believed that Dr. Adans’s first
operation on Troyer’s foot, perforned on Decenber 23, 1997, “did
not treat the arterial injury that had caused the clot to formin
the first place” and explained that, “[a] bsent treatnent of the
injury, [the] clot will reform” In Dr. Levine's opinion, Dr.
Adans’s first operation on Troyer “would have been predicted to
serve no positive purpose” and “woul d predicably result in
I nfl ammati on and scarring that woul d make this segnment nore
difficult to expose at a later date.”

But Dr. Levine focused his primary criticismof Dr.
Adanms on the second operation that he perfornmed on Troyer’s
injured foot on January 2, 1998 and which, for several reasons,
Dr. Levine considered to fall below the appropriate standard of

care. According to Dr. Levine,

[Dr. Adans] used a 6 nm -di aneter |npragraft/saphenous vein
composite conduit to a small distal posterior tibial artery.
Vein graft bypasses to tibia arteries have a high patency
rate, even in patients with arteriorsclerosis, which in turn
results in failure of significant nunbers of bypass grafts

11
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in long-termsurvivors. [Troyer] does not fall into this
category of patients. A graft such as Dr. Adans used woul d
predi ctably have a very |ow patency rate, for a variety of
reasons: 1) Synthetic grafts have | ess resistence to
thronbosis than vein grafts, the inner lining of which is
bi ol ogi cal | y-adapted to resist thronbosis[;] 2) A small

tibial artery will probably have a relatively linted
capacity to accept flow This will result in a relatively
slow flow rate in any bypass graft. Bypass grafts with slow

flow rates are nore prone to thronmbosis. Blood which is not
nmoving rapidly tends to clot. This would be particularly
true for a 6 nm-dianeter synthetic graft, the runoff of
which is a2 mm tibial artery [; and] 3) Over tine,
patients tend to devel op areas of stenosis at the splice
poi nt between the synthetic and vein graft, and these in
turn result in graft failure.

Dr. Adans’s bypass graft was al so quite |ong, coursing
fromthe common fenoral artery in the groin. . . to the
posterior tibial artery above the ankle . . . . Exactly why
Dr. Adans elected to construct such a |ong bypass graft,
when a vein graft fromjust above the knee woul d have
sufficed, is unclear. . . . The text of [his] report does
not refer to any attenpt to perform an appropriate-Ilength
bypass with vein. The |ong conposite graft appears to have
been the initial plan.

The i scheni a and subsequent | oss of [Troyer’s] right
foref oot does appear to have been a result of
t hr omboenbol i sm G ven the above scenario, within
reasonabl e nedical probability the thronboenbolism (or
t hromboenbol i) formed as a result of relatively stagnant
flowin a long synthetic graft, which was al so oversized for
the runoff artery. Had Dr. Adans performed no
revascul ari zation attenpt at all on [Troyer], it appears
likely that she would not have | ost her forefoot.

Finally, Dr. Levine predicted that, if Troyer’s
“partial foot anputation stunp cannot heal, it appears likely
that at sone point in tinme, she will best be served by a bel ow
knee anmputation.”

In her petition, Troyer pointed out (1) that Dr. Adans
had testified during his deposition that he had no criticism of
the care rendered by either Dr. Bailey or Dr. Bellatti and (2)
that Dr. Adans’s retained expert witness, Lewis Schwartz, MD.,
testified during his deposition that he did not intend to offer
any opinion criticizing the treatnment of Dr. Bailey or Dr.
Bellatti. Troyer attached the transcripts of the depositions of

Dr. Adanms and Dr. Schwartz to her petition along with Dr.

12
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Levine’'s report.

On May 2, 2002, Dr. Adans filed a nenorandumin
opposition to Troyer’s petition. First, Dr. Adanms contended that
Act 300, the legislation that pronul gated HRS § 663-15.5, did not
apply to the settlenent because the case arose fromcontracts
entered into prior to January 1, 2002, and, consequently, fel
within an express exception to Act 300.°% Second, Dr. Adans
argued that even if Act 300 applied, the settlenent was not given
in good faith because (a) Troyer had failed to disclose
informati on essential to an accurate assessnent as to whether the

proposed settlement was a good faith one, including, inter alia,

a rough approximation of her likely total recovery, the settling-
tortfeasors’ proportionate liability, and “adm ssions” by herself
and her expert witnesses that Drs. Bailey and Bellatti were
negligent, and (b) Troyer had failed to conply with the circuit
court’s order that she permt Dr. Adans to depose the expert
W t nesses that she had retained to testify regarding the
treatment by Drs. Bailey and Bellatti.’

Dr. Adans attached an affidavit of his counse

attesting that Troyer’s counsel had infornmed her that Troyer was

6 Act 300, § 6 provides:

This Act shall apply to:

(1) Any rel ease, dism ssal, or covenant given after this Act takes
effect, regardless of the date of the occurrence of the underlying
claim except for claims arising out of a contract nmade prior to
January 1, 2002; and

(2) Contract clains where the contract was made on or after January 1,
2002.

2001 Haw. Sess. L. Act 300, 8 6 at 877 (enphasis added).

7 Dr. Adans was apparently referring to the circuit court’s order
granting Troyer’'s notion to continue trial because she was not nedically
stable, in which the circuit court directed, inter alia, that “[a]ll discovery

shal |l be compl eted by Decenber 6, 2002.” Cbviously, Troyer could not have
been in violation of this aspect of the order on May 2, 2002

13
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seeking “policy limts” against Dr. Adanms and “confirmed that
this meant $1, 000,000 or nore[.]” Dr. Adanms pointed out that, if
Troyer was permtted to settle her clains against Dr. Bailey and
Dr. Bellatti for $15,000 and $50, 000, respectively, Dr. Adans

woul d potentially be liable for nore than ninety percent of the

damages that she sought. Dr. Adans al so attached, inter alia,
Troyer’s pretrial statenent, in which she alleged that Drs.

Bail ey and Bellatti were negligent, and the expert w tness
reports submtted to Troyer by Joseph R Yates, MD., and Lance
D. Weaver, MD., regarding Drs. Bailey's and Bellatti’s

treat nent. @

8 Dr. Yates, Troyer’'s proposed expert in the field of emergency
nmedi cal care, opined in his report that Dr. Bailey's treatnment of Troyer
deviated fromthe appropriate standard of care in the foll owi ng ways:

1. Dr. Bailey failed to rush the patient through the initial testing
and evaluation of her injuries to reduce the total amount of time from
identification of linb-threatening injury to definitive treatnment. The
time fromarrival to orthopedic evaluation of a |inb-threatening
condition was approxi mately five hours.

2. Dr. Bailey failed to reassess the neuro-vascular integrity of a
severely-injured linb even once since the original exanination of the
pati ent .o

3. Dr. Bailey failed to consult radiology to arrange exani nation of the
artery in an injured linb with vascul ar conpronmni se.

4. Dr. Bailey failed to consult orthopedics or surgery for the injured
[inb with vascul ar conpronmi se.

Dr. Yates further opined that

a pronpt identification of the arterial injury and a prompt
deconpression followed by early transfer for definitive treatnent would
have sal vaged the entire |lower extremty for [Troyer]. By failing to
properly evaluate and re-eval uate [Troyer’s] injuries and by failing to
consult the appropriate specialists sooner, Dr. Bailey deprived [Troyer]
of the reasonably certain salvage of her linb in its entirety.

Dr. Weaver, Troyer’'s proposed expert in the field of orthopedic surgery,
criticized Dr. Bellatti’s care in his report on the basis that “Dr. Bellatti
never considered a vascular injury as the proxi mate cause of the numbness and
coolness to [Troyer’s] toes and foot[.]” Dr. Waver opined that,

[wWth such a significant fracture and adm tted unusual fracture pattern

an arterial injury should have been consi dered and an attenpted

di agnosis made. That woul d have included an arteriogramand an

eval uati on by a vascul ar surgeon. It is nmy understanding that there was
(conti nued...)

14
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Moreover, Dr. Adans argued that Dr. Levine s report
regarding his own treatnent of Troyer was not adm ssibl e evidence
regardi ng good faith because it was not sworn and Troyer had not
produced Dr. Levine for deposition.?®

Finally, Dr. Adanms acknow edged that neither he nor his
experts had alleged that Drs. Bailey or Bellatti were negligent
but noted that he had listed Troyer’s expert w tnesses — Drs.
Yates and Weaver -- on his final witness list, filed on February
27, 2002, and had sought, unsuccessfully, to depose them

On the same day that he filed his nmenorandumin
opposition to Troyer’'s petition, Dr. Adans also filed a notion
for discovery orders and sanctions, in which he alleged that
Troyer had failed to produce Drs. Yates, Waver, and Levine for
depositions. Dr. Adans prayed that the circuit court, inter
alia, (1) order the production of the experts for deposition and
(2) prohibit Troyer fromintroducing evidence of the testinony or
opi nions of Drs. Yates and Weaver at trial, “except to rebut any
evi dence introduced by Dr. Adans as to their respective opinions

and testinmony in this case.”

8. ..conti nued)

no vascul ar surgeon at this hospital or on the island, and that the
hospital did not have the capability to do an arteriogram In ny

opi nion, at that point with no pul se present after the compartnment have
been rel eased, the patient should have been transferred i nmedi ately for
further evaluation at [ QW] which was the cl osest hospital

. . . Imediately means wi thout doing the conmpartnment syndrome and
et all of the procedures occur at [QWC] so there was no delay or after
the conpartment release was done. . . . In ny opinion, IOr. Bellatt
never considered the possibility of vascular injury until approxinmately
18 or 19 hours after the surgery was over. Only then did he transfer
the patient to [QV].

9 By contrast, Dr. Adanms contended that the reports of Drs. Yates
and Weaver were adm ssible pursuant to Hawai‘i Rul es of Evidence (HRE) Rul e
802.1(a)(B), as statenments agai nst interest that were adopted by Troyer,
al t hough he did not explain why their reports were statenments agai nst Troyer’s
i nterest.
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On May 14 and 15, 2002, Drs. Bellatti and Bail ey,
respectively, filed nenoranda in support of Troyer’s petition.
Each contended that his or her treatnent of Troyer was
appropriate and that Troyer had a viable foot until shortly after
t he bypass procedure performed by Dr. Adans on January 2, 1998.

Dr. Bellatti submtted, inter alia, a report by his own expert

W tness, Gaham A. Purcell, MD., concluding that Dr. Bellatti’s
treatment of Troyer “during the tine that she was at [KCH] was
appropriate and well within the standard of care.” Dr. Bailey
poi nted out that Dr. Adans testified in his deposition that
neither Dr. Bailey nor Dr. Bellatti were negligent in their
treatment of Troyer. Both doctors submitted a transcript of the
deposition of Lewis Schwartz, MD., Dr. Adans’s own expert

W tness, in which Dr. Schwartz opined that “in this case, the
severity of the injury was such that this outcone was a foregone
conclusion.” Finally, Dr. Bailey contended that Act 300 applied
to the present matter, inasnmuch as it was a straightforward

nmedi cal mal practice case.

On May 15, 2002, Troyer filed a reply nenorandumin
support of her petition, in which she indicated that her decision
to settle with Drs. Bailey and Bellatti was influenced by the
adm ni strative proceedi ngs before the Medical Cainms Conciliation
Panel (MCCP), in which she had participated. These proceedings
“involved all of the sane parties and all of the same expert
wtnesses. . . . Only Dr. Bellatti and Dr. Bailey were
conpletely cleared by the Panel, whereas, Dr. Adans’ [s] treatnent
was questioned.” Troyer attached the decision of the MCCP, dated
Decenber 5, 2000, which found that Dr. Bailey and Dr. Bellatti

“were not actionably negligent in the care and treatnent of
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[ Troyer,]” but “question[ed Dr. Adans’s] choice of treatnent.
However, the panel did not find sufficient evidence to prove
acti onabl e negligence.”

On May 23, 2002, the circuit court, the Honorable
Ronal d I barra presiding, conducted a hearing on Troyer’s petition
and Dr. Adans’s notion for discovery orders and sanctions.

Troyer argued that Dr. Adans had presented no evidence of (1)
col lusion or any inproper purpose behind the settlenment or (2)
negli gence on the part of Drs. Bailey or Bellatti. As for her
own w tnesses who had testified that Drs. Bailey and Bell atti
were negligent, Troyer contended that their opinions were
“count er bal anced” by the experts retained by Drs. Bailey and
Bellatti, who had exonerated them and, in any event, that Dr.
Adanms had no right to rely on the expert opinions of Troyer’s
experts. In light of all the expert opinions, Troyer had
concl uded that the negligence of Drs. Bailey and Bellatti was
m ni mal and that she had settled with themin order to
“stream ine” the case, “cut expenses,” and “be able to work it in
a nore efficient manner.”

Dr. Adans contended that the settlenent was not a case
of collusive bad faith between the settling defendants and the
plaintiff but, rather, a case of bad faith by Troyer in violating
the court’s order regarding discovery. Specifically, Dr. Adans
pointed to Troyer’s failure to produce Drs. Yates and Waver for
depositions. Dr. Adans essentially argued that, because these
two wi tnesses had indicated negligence on the parts of Drs.
Bailey and Bellatti, he should be permtted to depose themin
order to determ ne whether the settlenents reflected their

proportionate shares of liability to Troyer. Dr. Adans justified
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his | ack of evidence regarding his cross-clainms by declaring that
“the plaintiff had agreed that those experts woul d be nmade
avai |l abl e and we had naned them so | have not naned i ndependent
people to prove up the cross-claimregarding proportionate
liability of the other defendants.” Dr. Adans al so contended
that Troyer violated HRS § 671-16 (1993) by submtting the MCCP
decision as an exhibit attached to her reply nmenorandum Dr.
Adans asked the court to strike any evidence relating to the
proceedi ngs before the MCCP and asserted that, when that was
struck, “the only thing that's left is deposition testinony, al
of which shows that there is no evidence at all on this record
agai nst Dr. Adans.”

Dr. Bailey argued that the settlenent anpbunts were not
unr easonabl e because “this is a no liability case.” “It’s the
nature of the injury that determned this result, your Honor, not
the treatnment that she got by any of the physicians in this
case.” \When the circuit court inquired regarding the adm ssible
evidence in the record that the court could consider in
determ ni ng whet her the settlenent was given in good faith, Dr.
Bai |l ey responded that the court could ook to the testinony of
Dr. Bellatti, who testified that Dr. Bailey was not at fault, and
“the sworn testinony of Dr. Adans, who |ikew se testified that
Dr. Bailey gave [Troyer] fine nedical treatnment.” Finally, Dr.
Bai |l ey argued that Act 300 governed Troyer’s petition because,
when the exception set forth in Act 300, 8 6(1), see supra note
6, was read in the context of the entire act, it was clear that
only contracts involving “co-obligors” were excepted fromthe | aw
because “separate and i ndependent contracts that have no co-

obl i gati on anong the defendants woul d, by operation of |aw, not
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al l ow obligations of equitable contribution or indemity.”

Dr. Bellatti also contended that Dr. Adans had produced
no evi dence that the settlenent was given in bad faith and
poi nted out that, to the contrary, Dr. Adans and his expert, Dr.
Schwartz, had not found fault with Dr. Bellatti’s care. Dr.
Bellatti argued that Dr. Adans shoul d have retained his own
expert wi tnesses to support his cross-clains.

The circuit court took the matter under advi senent and,
on June 5, 2002, issued orders (1) granting Troyer’s petition for
i ssuance of an order determ ning good faith settlenment and (2)
denying Dr. Adans’s notion for discovery orders and sanctions.

On June 19, 2002, Dr. Adans filed a tinely notice of appeal from
the order granting Troyer’s petition pursuant to HRS 88 641-1 and
663-15.5(e), see supra note 1, and Hawai‘i Rul es of Appellate
Procedure (HRAP) Rules 3 and 4. On June 20, 2002, Dr. Adans
filed a notion to stay the proceedi ngs pendi ng appeal and to
allow an interlocutory appeal of the circuit court’s June 5, 2002
order denying his notion for discovery orders and sancti ons.

On August 13, 2002, the circuit court partially granted
Dr. Adans’s notion for a stay of the proceedings, ordering that
t he proceedi ngs be stayed for one year, but denied his notion for
| eave to file an interlocutory appeal of the circuit court’s
order denying his notion for discovery orders and sancti ons,
filed on June 4, 2002.

1. STANDARD COF REVI EW

A. Statutory Interpretation

We review the circuit court’s interpretation of
a statute de novo. State v. Pacheco, 96 Hawai'i 83, 94, 26
P.3d 572, 583 (2001). CQur statutory construction is guided
by established rul es:
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When construing a statute, our forenost
obligation is to ascertain and give effect to the
intention of the legislature, which is to be obtained
primarily fromthe | anguage contained in the statute
itself. And we nust read statutory |anguage in the
context of the entire statute and construe it in a
manner consistent with its purpose.

When there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of an expression used
in a statute, an ambiguity exists. .

In construing an anbi guous statute, “[t]he
meani ng of the anbi guous words may be sought by
exanm ni ng the context, w th which the anbi guous words,
phrases, and sentences nmay be conpared, in order to
ascertain their true nmeaning.” HRS § 1-15(1)

[(1993)]. Moreover, the courts may resort to
extrinsic aids in deternining legislative intent. One
avenue is the use of legislative history as an
interpretive tool
. . . This court may al so consider “[t]he reason
and spirit of the law, and the cause which induced the
legislature to enact it . . . to discover its true
meaning.” HRS § 1-15(2) (1993).
Id. at 94-95, 26 P.3d at 583-84 (sone citations and interna
quot ati on marks added and sone in original) (brackets in
original).

Coon v. City and County of Honolulu, 98 Hawai ‘< 233, 245, 47 P.3d
348, 360 (2002).

B. Constitutional Law

“We answer questions of constitutional |aw by
exerci sing our own independent judgnment based on the facts of the
case. . . . Thus, we review questions of constitutional |aw
under the ‘right/wong standard.” State v. Jenkins, 93 Hawai ‘i
87, 100, 997 P.2d 13, 26 (2000) (citation and sone internal

guotation signals omtted).
C. Fi ndi ngs O Fact And Concl usions O Law

This court reviews the [circuit] court’s concl usions
of law (COLs) de novo under the right/wong standard. Child
Support Enforcement Agency v. Roe, 96 Hawai‘i 1, 11, 25 P.3d
60, 70 (2001). “Under this . . . standard, we exam ne the
facts and answer the question w thout being required to give
any weight to the trial court’s answer to it. . . . Thus, a
[COL] is not binding upon the appellate court and is freely
reviewable for its correctness.” State v. Kane, 87 Hawai i
71, 74, 951 P.2d 934, 937 (1998).

State v. Entrekin, 98 Hawai‘i 221, 225, 47 P.3d 336, 340 (2002)

(sone brackets in original and sone added).
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On the other hand,

The [circuit] court’s [findings of fact (]FOFs[)] are
reviewed on appeal under the “clearly erroneous” standard.
[In re Jane Doe, Born on May 22, 1976, 84 Hawai‘ 41, 46,
928 P.2d 883, 888 (1996)] (citing State v. Naeole, 80
Hawai i 419, 423 n.6, 910 P.2d 732, 736 n.6 (1996)). A FOF
“i's clearly erroneous when (1) the record | acks substanti al
evidence to support the finding, or (2) despite substantia
evidence in support of the finding, the appellate court is
nonet hel ess left with a definite and firmconviction that a
m st ake has been nade.” State v. Okunura, 78 Hawai‘i 383,
392, 894 P.2d 80, 89 (1995) (citation omtted).
““Substantial evidence’ . . . is credible evidence whichis
of sufficient quality and probative value to enable a person
of reasonable caution to support a conclusion.” Doe, 84
Hawai i at 46, 928 P.2d at 888 (quoting State v. \Wallace, 80
Hawai ‘i 382, 391-92, 910 P.2d 695, 704-05 (1996)); see also
State v. Kotis, 91 Hawai‘ 319, 328, 984 P.2d 78, 87 (1999).

In re Jane Doe, Born on June 16, 1994, 101 Hawai ‘i 220, 227, 65
P.3d 167, 174 (2003).

[11. DI SCUSSI ON
A. Act 300 Governs The Settl enent.

Dr. Adans argues, notw thstanding that Troyer’s
conpl ai nt pl eads “nedi cal negligence” and “lack of inforned
consent,” that Troyer’s clainms “arise[] out of contracts for
nedi cal care entered into by [Troyer] from Decenber 1997 to
January 1998" — i.e., the various consents that Troyer signed in
order to obtain nedical treatnent for her injury — and,
consequently, that Act 300 does not govern the subject matter of
her settlenments with Drs. Bailey and Bellatti, by virtue of the

| anguage of Act 300, 8 6(1), see supra note 6.%° In support of

10 If Act 300 did not apply to the present matter, then the
settlenents and Dr. Adans’s cross-claimfor contribution would be governed by
HRS § 663-15 (1993), which provides:

A rel ease by the injured person of one joint
tortfeasor does not relieve the joint tortfeasor from
liability to make contribution to another joint tortfeasor
unl ess the release is given before the right of the other
tortfeasors to secure a noney judgnent for contribution has
accrued, and provides for a reduction, to the extent of the
(continued...)
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his statutory interpretation, Dr. Adans contends that, in Francis
v. Lee, 89 Hawai‘i 234, 971 P.2d 707 (1999), Best Place, Inc. V.
Penn Anerica Ins. Co., 82 Hawai‘ 120, 920 P.2d 334 (1996), and
Leong v. Kaiser Foundation Hospitals, 71 Haw. 240, 788 P.2d 164

(1990), “Hawai‘i [c]ourts have recogni zed the special nature of
nmedi cal torts as having a contractual basis” and that “[o0]ther
courts have simlarly recognized nedical torts as arising out of
t he underlying contract.”

Troyer counters (1) that HRS 8§ 663-15.5(h), see supra
note 1, “supercedes the mandate of Act 300[,] 8§ 6,” see supra
note 6, and that the present matter does not “neet the preclusion
criteria of HRS § 663-15.5(h),” because it does not involve co-
obligors to a contract, and (2) that even if Act 300, 8 6 were
deened controlling, Troyer’s clainms do not arise out of a
contract because (a) Troyer’'s conpl aint pleads nedical negligence
and lack of informed consent, which are “nedical torts” within
t he meaning of HRS 8 671-1(2) (1993),! and (b) “[t]he nature of
[a] right or claimis determned fromthe all egations contained
in the pleadings.”

Furthernore, Troyer argues that Francis and Leong are
unhel pful to Dr. Adans, inasnmuch as Francis, 89 Hawai‘i at 240,
971 P.2d at 713, nerely notes that “nedical nal practice cases

grow] out of relationships and duties that originate in

10¢. .. conti nued)
pro rata share of the rel eased tortfeasors, of the injured
person’ s damages recoverabl e against all the other
tortfeasors.

u HRS § 671-1(2) provides in relevant part that “‘[njedical tort’
neans prof essional negligence, the rendering of professional service w thout
i nformed consent, or an error or omission in professiona practice, by a
heal th care provider, which proximtely causes death, injury, or other damage
to a patient.”
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contract[,]” and Leong, 71 Haw. at 243, 788 P.2d at 166, holds
that a plaintiff does not have a right to a jury trial when the
plaintiff has waived that right by neans of an agreenent to
arbitrate any clains for danages arising out of services provided
under contract. Troyer points out that her consents to nedical
treatment did not address what the parties were to do in the
event of medical mal practi ce.

Drs. Bailey and Bellatti concur with Troyer’s assertion
that her clains “sound in ‘medical tort,’”” pursuant to HRS 8§ 671-
1(2) and, therefore, that HRS 8§ 663-15.5(h) does not exclude the
present matter fromthe purview of Act 300. Neither Dr. Bailey
nor Dr. Bellatti address the | anguage of Act 300, 8§ 6(1), upon
which Dr. Adans relies, although Dr. Bellatti contends that “Dr.
Adans is making a huge stretch in trying to make this nedica
tort case into a contract case.”

None of the parties actually assert that the settlenent
in the present matter involves “co-obligors” on “an alleged
contract debt.” Thus, the sole questions presented on appea
regarding the applicability of HRS 8 663-15.5 are (1) whether HRS
8 663-15.5(h) “supercedes” Act 300, 8 6 and (2) if not, whether
Troyer’s clains “arise[] out of a contract nmade prior to January
1, 2002" for purposes of Act 300, 8§ 6(1).

Pursuant to the plain | anguage of Act 300, § 6(1), see
supra note 6, and HRS 8§ 663-15.5(h), see supra note 1, Troyer’s
argunent that HRS § 663-15.5(h) “supercedes” Act 300, § 6, or,
put differently, that “clains arising out of a contract,” as set
forth in Act 300, 8 6, should be interpreted in |ight of HRS
§ 663-15.5(h) to mean cl ains anbng co-obligors on an all eged

contract debt, is conpelling. As Dr. Bailey's counsel argued in
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the May 23, 2002 hearing conducted by the circuit court,
di scussed supra in section |, it is only necessary to excl ude
rel eases, dismssals, and covenants not to sue or not to enforce
a judgnent “given to a co-obligor on an alleged contract debt”
fromthe good faith settlenment provisions set forth in HRS § 663-
15.5, because “separate and i ndependent contracts that have no
co-obligation anmong the defendants woul d, by operation of |aw,
not all ow obligations of equitable contribution or indemity”
under any circunstances. |In other words, the only contracts that
are governed by HRS 8§ 663-15.5 are contracts involving co-
obl i gors, because they are the only types of contracts that
implicate contribution and i ndemification rights. 2
Accordingly, it would make no sense for the | egislature to have
excl uded anyt hing other than certain contracts involving co-
obligors fromthe purview of the Act.

In any event, Troyer’s clainms do not “arise[] out of a

contract made prior to January 1, 2002.”

The question of howto deternine the nature of an
action has arisen in other contexts. For exanple, in
deci ding which statute of lintation applies to an action we
said that “[t]he nature of the right or claimis deternined
fromthe allegations contained in the pleadings.” Au v. Au,
63 Haw. [210,] 214, 626 P.2d [173,] 177 [(1981)].
As a general proposition, the character of an
action is determned fromthe facts stated in, and the
i ssues raised by, the plaintiff’s conplaint,
decl aration, or petition. It is determned fromthe
substance of the entire pleading, the nature of the
grievance, and the relief sought, rather than fromthe
formal | anguage enpl oyed or the form of the pleadings.

Schul z v. Honsador, Inc., 67 Haw. 433, 436, 690 P.2d 279, 282

(1984) (citation omtted), overruled on other grounds, Blair v.

12 I ndeed, the House Committee on the Judiciary and Hawaiian Affairs
stated that the bill that eventually became Act 300 established “a good faith
settl enent procedure for joint tortfeasors and co-obligors,” Hse. Stand. Conm
Rep. No. 1230, in 2001 House Journal, at 1599 (enphasis added), suggesting
that the | egislature understood that Act 300 could only pertain to contracts
i nvol ving co-obligors.
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Ing, 96 Hawai‘i 327, 331 n.6, 31 P.3d 184, 188 n.6 (2001).

As discussed supra in section |, Troyer’s conpl ai nt
al l eged that the defendants were negligent (Count |) and failed
to obtain her infornmed consent (Count Il1) with respect to their
medi cal treatnent of her injury; the conplaint sinply does not
al | ege any breach of contract. The settling parties correctly
note that HRS § 671-1(2) defines “nedical tort” to nean
“prof essi onal negligence, the rendering of professional services
wi t hout infornmed consent, or an error or om ssion in professional
practice, by a health care provider, which proxi mately causes
death, injury, or other damage to a patient.” Thus, it is clear
that the present matter involves a nedical nalpractice claim
rat her than a contract dispute.

Dr. Adans does not disagree, as such, with the
f oregoi ng concl usi on but contends, neverthel ess, that a nedical
mal practice claimmy arise out of an underlying contract for the
provi sion of medical care and urges this court to interpret
“arising out of,” as enployed in Act 300, 8§ 6(1), nore broadly
than “sounding in contract.” Thus, he seens to be suggesting
that a claimcan both sound in tort, e.qg., constitute a nedical
tort pursuant to HRS § 671-1(2), and “aris[e] out of” a contract
for purposes of Act 300, § 6(1).*® Dr. Adans’s contention is
unper suasi ve for a nunmber of reasons.

First, reading Act 300, 8 6(1) in pari materia wth Act

300, 8 6(2), see supra note 6, which instructs that the Act
applies to “[c]ontract clainms where the contract was nade on or

after January 1, 2002,” it is reasonable to construe the

13 Mor eover, he is asking this court to treat himas a joint-
tortfeasor for purposes of his cross-claim while contending that Troyer's
clains arise out of contracts for the purposes of Act 300, § 6.
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exclusion of “clains arising out of a contract nade prior to
January 1, 2002” sinply to exclude fromthe purview of the Act
the type of clainms that the foll owi ng subsection includes, the
only difference being the date of the underlying contract. Dr.
Adans offers no reason why the | egislature m ght have wanted to
excl ude a broader category of cases from Act 300 pursuant

to section 6(1) than it sought to include pursuant to section
6(2), or why this would nmake any sense.

Second, although there is no |egislative history
expressly explaining why the | egislature wi shed to exclude cl ains
arising out of contracts nmade prior to January 1, 2002, there is
an obvi ous explanation — nanely, to avoid disrupting the
expect ati ons of co-obligors, whose obligations could potentially
be i npacted by HRS § 663-15.5 and who had entered into or were
negotiating a contract when the Act took effect on June 28, 2001.
Assum ng such a |l egislative purpose, there would be no reason to
excl ude anything other than “contract clains” involving co-
obligors, arising out of a contract nade prior to January 1,
2002, fromthe purview of the Act. Again, Dr. Adans offers no
reason why the | egislature mght have wanted to exclude a broader
category of cases.

Third, the cases that Dr. Adans cites in support of his
contention that Troyer’s nedical mal practice clains “arise out of
contracts” for the purposes of Act 300, 8 6 are unhel pful to him
In Francis, this court overruled Dold v. Qutrigger Hotel, 54 Haw.
18, 501 P.2d 368 (1972), and held that Hawai‘i would no | onger

recognize a claimof tortious breach of contract, but that the
state’s courts could “still award danages for enotional distress

arising out of a breach of contract . . . where enotional
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di stress acconpanies bodily injury and the action may be regarded
as one in tort.” 89 Hawai‘ at 240, 244, 971 P.2d at 713, 717.
This court included “nedical nal practice cases grow ng out of
rel ati onshi ps and duties that originate in contract” in this
exceptional category and cited Leong as an exanple. 1d. at 240,
971 P.2d at 713. But this court’s holding in Francis that
certain breaches of contract may give rise to damages for
enotional distress hardly supports Dr. Adans’s contention that
medi cal mal practice clains “arise out of contracts” within the
neani ng of Act 300, § 6.

In Leong, 71 Haw. at 242-43, 788 P.2d at 166, the
plaintiffs appeal ed an order conpelling arbitration of their
medi cal negligence and negligent hiring clains agai nst several
parties, notwithstanding a clause in their health plan that
required binding arbitration of “‘any clains for damages for
personal injury . . . arising out of the rendition of or failure
to render services under this contract[.]’” (Brackets and
ellipses in original.) This court held that the clause was
enforceable and affirnmed the order conpelling arbitration
Noting that “it [was] only under the contract that [plaintiffs]
were entitled to and received the nmedical services from Kai ser,”
this court pointed out that the plaintiffs could not “pick and
choose for their benefit” the provisions of the contract that

were retroactive and those that were not. | d. None of the

14 As we have noted, the primary significance of Francis was its
repudi ation of the rule articulated in Dold v. Qutrigger Hotel, 54 Haw 18,
501 P.2d 368 (1972), as well as Chung v. Kaonohi Center Co., 62 Haw. 594, 618

P.2d 283 (1980), i.e., that a wanton or reckl ess breach of contract is
actionable in tort, because the rule “unnecessarily blur[red] the distinction
between — and underm ne[d] the discrete theories of recovery relevant to —-

tort and contract law.” Francis, 89 Hawai‘i at 235-36, 971 P.2d at 708-09
Thus, it is disingenuous to rely on Francis to argue that nedical tort clains
are, in fact, clains arising out of contract.
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parties in the present matter suggest that the forumfor the
resolution of Troyer’s nedical tort clains is dictated by any
contract.

Finally, Best Place, Inc., 82 Hawai‘i at 132, 920 P.2d

at 346, held that “there is a legal duty, inplied in a first- and
third-party insurance contract, that the insurer nust act in good
faith in dealing with its insured, and a breach of that duty of
good faith gives rise to an independent tort cause of action.”
Qobviously, the fact that a contractual breach may spawn the tort
of bad faith does not nean that nedical torts “arise out of
contracts” for purposes of Act 300, § 6.

The cases fromforeign jurisdictions that Dr. Adans
cites are no nore persuasive. Toledo v. Kaiser Pernanente
Medi cal Group, 987 F. Supp. 1174 (N.D. Cal. 1997), like Leong,

turned, inter alia, on whether an arbitration clause in the

plaintiffs’ health care contract extended to the plaintiffs’
nedi cal mal practice claim Al though the Col orado Suprene Court
stated in G eenberg v. Perkins, 845 P.2d 530, 533 (Colo. 1993),

that “the relationship that generally underlies the recognition
of a duty of care and that consequently gives rise to a
physician’s liability is contractual in nature[,]” the court

expressly held that,
i f a physician undertakes to di agnose, treat, or otherwse
care for a person, . . . at least to the extent of the
responsi bility undertaken, the exam nation itself may be
said to create a relationship between the parties and inpose

upon the physician a duty to exercise a level of care that
is consistent with his professional training and expertise.

Id. at 536. Thus, Greenberg repudiates the notion that the
nature of a physician’s duty to his or her patient depends on the
exi stence of any contract between them Simlarly, in Dingle v.
Belin, 749 A 2d 157 (Md. 2000), although the Maryland Court of
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Appeal s noted that “mal practice actions have traditionally been
tort-based, the tort arising fromthe underlying contractual
relationship[,]” the court al so recogni zed circunstances in which
a duty of care arose in the absence of contract, enphasizing that
“care nmust be taken to keep [tort and contract] actions separate
and not to allow the theories, elenents, and recoverabl e damages
to beconme inproperly intertwined.” 1d. at 164. Finally, in Rand
v. Mller, 408 S E. 2d 655, 656-58 (W Va. 1991), the West
Virginia Supreme Court recognized that a nedical mal practice
action presupposed a physician-patient relationship, but the
court made no reference to contracts at all.

In Iight of the foregoing, we conclude that Act 300,
8§ 6(1) sinply excludes fromthe Act’s purview rel eases,
dism ssals with or without prejudice, or covenants not to sue or
not to enforce a judgnment given to a co-obligor on an all eged
contract debt where the contract was made prior to January 1,
2002. There is no logical reason to construe the exclusion nore
broadly. Troyer’s clainms in this case do not depend in any way
upon the expectations of the parties to the “contracts” that Dr.
Adans i nvokes, the “contracts” thenselves, or the parties’
under standi ng of the statutory framework governing contribution
rights at the tine that they entered into those “contracts.”
Troyer’s clainms are traditional nedical mal practice clains.
Consequently, we hold that Act 300 governs the settlenent in the
present matter.

B. The Meaning O A Settlenent “Gven In Good Faith”
Pursuant To HRS 8§ 663-15.5

Nei t her Act 300 nor HRS § 663-15.5 defines the term
“good faith.” The House Standing Conmittee on the Judiciary and

Hawai i an Affairs decl ared, however, that the purpose of Senate
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Bill No. 659, which becane Act 300, was

to sinplify the procedures and reduce the costs associ ated
with clains involving joint tortfeasors by:
(1) Establishing a new joint tortfeasor rel ease
statute that includes the right of contribution;
(2) Repeal ing the existing joint tortfeasor rel ease
statute and right of contribution statute; and
(3) Est abl i shing a good faith settlenent procedure
for joint tortfeasors and co-obligors.

. .The procedures proposed by the nmeasure are

based on a systemthat has been in existence in California

for over ten years.

Hse. Stand. Comm Rep. No. 1230, in 2001 House Journal, at 1599
(enphases added); accord Sen. Stand. Comm Rep. No. 828, in 2001
Senate Journal, at 1252-53. The Senate Standing Commttee on the
Judi ciary opined that the bill would “achieve its stated purpose
while still adequately protecting the rights of all parties
involved.” Sen. Stand. Comm Rep. No. 828, in 2001 Senate
Journal, at 12583.

HRS 8§ 663-15.5, see supra note 1, establishes, inter
alia, the contribution-anong-joint-tortfeasors schene pronul gated
by section 4 of the 1955 version of the Uniform Contribution
Anong Tortfeasors Act (UCATA)?®® and replaced a schenme that was
nodel ed after the 1939 version of the UCATA. See Saranillio v.

Silva, 78 Hawaii 1, 9, 889 P.2d 685, 693 (1995) (noting that

15 Section 4 of the UCATA provides:

When a rel ease or covenant not to sue or not to enforce judgnent
is given in good faith to one of two or nore persons liable in tort for
the same injury or the same wongful death

(a) It does not discharge any of the other tortfeasors from
liability for the injury or wongful death unless its terms so provide;
but it reduces the claimagainst the others to the extent of any anount
stipulated by the rel ease or the covenant, or in an anmobunt of the
consideration paid for it, whichever is the greater; and,

(b) I't discharges the tortfeasor to whomit is given from al
liability for contribution to any other tortfeasor

12 U L. A 264 (1996). Cf. HRS § 663-15.5(a), supra note 1. The

comni ssi oners’ conment to section 4 is set forth in relevant part infra at
note 32.
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Hawai ‘i adopted the 1939 version of the UCATA in HRS 88 663-11 to
663-17); 1941 Haw. Sess. L. Act 24, at 188-90. Pursuant to HRS
§ 663-15 (1993), see supra note 10, which was repeal ed by Act
300, a release given by a plaintiff to settling joint tortfeasors
barred cross-clains for contribution against the settling joint
tortfeasors by non-settling joint tortfeasors only if the rel ease
(1) was “given before the right of the other [non-settling joint]
tortfeasors to secure a noney judgnent for contribution ha[d]
accrued” and (2) “provide[d] for a reduction, to the extent of
the pro rata share of the released[, i.e., settling, joint]
tortfeasors, of the [plaintiff’s] damages recoverabl e agai nst al
the other [non-settling joint] tortfeasors.” A settlenent given
pursuant to HRS 8 663-15.5 now di scharges the settling tortfeasor
fromall liability for contribution to any other party, see HRS
8 663-15.5(a)(3), and nerely reduces the exposure of non-settling
joint tortfeasors pro tanto -- i.e., by “the anount stipul ated”
in the settlenment or “the anobunt of the consideration paid for
it, whichever is greater” — so long as the settlenment is “given
in good faith,” see HRS § 663-15.5(a)(2). Thus, HRS § 663-15.5
is less protective of non-settling joint tortfeasors than the
statutory schene it replaced, inasnuch as, pursuant to HRS § 663-
15.5, non-settling joint tortfeasors may ultimately be |liable for
the difference between the consideration paid by the settling
joint tortfeasor and the non-settling joint tortfeasors’ share of
liability, so long as the settlenent is given in good faith.

As noted supra in section I.A, HRS § 663-15.5 is
simlar to provisions contained in a plethora of CATAs in effect
across the country that discharge settling tortfeasors from

l[iability for non-settling joint tortfeasors’ contribution clains
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in the event of a “good faith” settlenment. The courts that have
addressed the neaning of “good faith” for settlenment purposes,

wi thin the neaning of their own CATAs, have devel oped three basic
standards for determ ning whether a settlenment is given in good
faith: (1) the “proportionate liability” standard fornul ated by
the California Suprene Court in Tech-Bilt; (2) the “non-

col lusive” or “non-tortious conduct” standard; and (3) the
“totality of the circunstances” approach.

Dr. Adans urges us to adopt the Tech-Bilt standard of
good faith. He argues that the legislature indicated its intent
to adopt the Tech-Bilt standard by noting that Act 300 is nodel ed
after the “systemthat has been in existence in California for
over ten years” (citing Hse. Stand. Comm Rep. No. 1230, in 2001
House Journal, at 1599), and that the “non-collusive” standard of
good faith that Troyer and Dr. Bellatti urge this court to adopt,
as discussed infra, is inconsistent with the |legislative history
of Act 300 and would fail adequately to protect non-settling
defendants frominequitable settlenents. Therefore, Dr. Adans
contends that the circuit court should determ ne whether a
settlenment is in “good faith” based on:

[(1)] a rough approxinmation of plaintiffs’ total recovery
and the settlor’s proportionate liability, [(2)] the anobunt

paid in settlenment, . . . and a recognition that a settlor
shoul d pay less in settlenent than he [or she] would if he
[or she] were found liable after a trial. Oher relevant

considerations include [(3)] the financial conditions and

i nsurance policy limts of settling defendants, as well as
[(4)] the existence of collusion, fraud, or tortious conduct
aimed to injure the interests of nonsettling defendants.

Tech-Bilt, 698 P.2d at 159. Moreover, Dr. Adans argues that
“[ol]ne of the nost inportant factors to be examned in

determ ning good faith is the settling party’s proportionate
ltability and that ‘a defendant’s settlenent figure nust not be

grossly disproportionate to what a reasonabl e person at the tine
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of the settlement would estimate the settling defendant’s
liability to be.”” (Quoting Tech-Bilt, 698 P.2d at 166 (i nternal
guotation signals omtted).)

Wil e Troyer acknow edges that “[t]here is sone
indication that [HRS] 8§ 663-15.5 was nodel ed after the California
[ CATA],” she points out that “[HRS] 8§ 663-15.5 does not delineate
the specific criteria for determ ning when a settlenment has been
reached in good faith” and urges this court to adopt one of two
alternative standards that are currently utilized within the
United States and “of fer a | ess burdensone system for determ ning
good faith.” Troyer maintains that “[c]Jourts across the country
have been critical of the Tech-Bilt [s]tandard, because of the
burden that it places on the trial and appellate courts to review
t he evi dence supporting the settlenent and because of the
negative inpact it has on the policy of encouraging settlenents.”
Mor eover, she contends that the Tech-Bilt standard encourages
defense attorneys to file time-consum ng appeals fromgood faith
deternmi nati ons and, consequently, discourages settlenments and
cl ogs the appellate courts with appeals fromgood faith
determ nations.® Accordingly, Troyer urges this court to adopt
either (1) the “non-collusive” standard of good faith, by which a
settlenment is deenmed to be given in good faith in the absence of
col lusion, fraud, or dishonesty, or (2) the “totality of the
ci rcunst ances” approach, by which the determ nation of good faith
is left to the discretion of the trial court, based on al

rel evant facts avail able, and shall not be disturbed in the

16 Troyer argues that “[c]onsidering the time that it normally takes
a case to work through the appeal process, this could cause Plaintiff-Appellee
a delay of justice for two years or nore before the good faith settlenent is
rul ed upon at the appellate | evel.”
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absence of an abuse of discretion.

Dr. Bellatti suggests that HRS § 663-15.5(a) is nodel ed
after section 4 of the 1955 version of the UCATA, see supra note
15, and, therefore, urges this court to |look to the UCATA for
guidance. Dr. Bellatti nmaintains that the conmm ssioners who
drafted the UCATA sought to encourage settlenments while providing
courts with an opportunity to prevent collusion anong the
settling parties. Accordingly, Dr. Bellatti urges this court to
adopt the “non-collusive” standard of good faith utilized in
Noyes v. Raynond, 548 N. E 2d 196 (Mass. App. 1990), which he

believes is the best neans of acconplishing the foregoing goals.
He argues that the Tech-Bilt standard requires trial courts to
“apply an unworkabl e standard to every settlenent” and,
consequently, permts one joint tortfeasor to discourage or

i npede settlement between the plaintiff and other joint
tortfeasors.

Dr. Bailey contends that the settlenent in the present
matter satisfies the Tech-Bilt standard of good faith and does
not address the alternative standards.

W begin our analysis by reviewing the three basic
standards utilized in other jurisdictions to determ ne whether a
settl ement has been given in good faith for purposes of their
CATAs.

1. The Tech-Bilt proportionate liability standard of
“good faith”

In Tech-Bilt, the California Suprenme Court addressed
t he neani ng of the phrase “settlenent . . . made in good faith”
as it appeared in Cal. Cv. Proc. Code (CCPC) 88 877 and 877.6
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(West 1980 and Supp. 2003),'" as a matter of first inpression,
and essentially adopted the standard of good faith previously
formul ated by the California Court of Appeal in River Garden
Farnms, Inc. v. Superior Court, 26 Cal. Rptr. 498 (Cal. C. App.

1972), which has conme to be known as the “proportionate liability

test.”
The plaintiffs in Tech-Bilt were honmeowners who filed a

conplaint, inter alia, against Tech-Bilt (their devel oper) and

Wodwar d- C yde (their soil engineers) seeking damages for
structural defects in their residence. 698 P.2d at 161. The

plaintiffs’ action agai nst Wodward-C yde was barred by the

o At the time, CCPC § 877 provided in rel evant part:

Where a rel ease, dismissal wth or without prejudice, or a
covenant not to sue or not to enforce judgnent is given in good faith
before verdict or judgnment to one or nore of a nunber of tortfeasors
claimed to be liable for the same tort —-

(a) It shall not discharge any other such tortfeasor from
l[iability unless its terns so provide, but it shall reduce the clains
agai nst the others in the anount stipulated by the rel ease, the
di smi ssal or the covenant, or in the ampunt of the consideration paid
for it whichever is the greater; and

(b) It shall discharge the tortfeasor to whomit is given from al
liability for any contribution to any other tortfeasors.

CCPC § 877.6 provided in relevant part:

(a) Any party to an action in which it is alleged that two or nore
parties are joint tortfeasors shall be entitled to a hearing on the
i ssue of the good faith of a settlenent entered into by the plaintiff or
ot her claimant and one or nore alleged tortfeasors, upon giving notice
in the nmanner provided

(b) The issue of the good faith of a settlenment may be determn ned
by the court on the basis of affidavits served with the notice of
hearing, and any counteraffidavits filed in response, or the court may,
in its discretion, receive other evidence at the hearing.

(c) A determnation by the court that the settlenent was nade in
good faith shall bar any other joint tortfeasor fromany further clains
agai nst the settling tortfeasor for equitable conparative contribution,
or partial or conparative indemity, based on conparative negligence or
conparative fault.

(d) The party asserting the |l ack of good faith shall have the
burden of proof on that issue.

CCPC 88 877 and 877.6 have subsequently been amended in respects not rel evant
to the present matter. See CCPC 88 877 and 877.6 (West Supp. 1998).
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applicable statute of limtations. 1d. Rather than file a
notion for summary judgnment, however, Wodward-C yde offered to
wai ve any cl ainms against the plaintiffs for costs incurred in
defendi ng the action, which anbunted to $55.00, if the plaintiffs
agreed to dismiss their claimagai nst Whodward-Cl yde with
prejudice.'® |d. Wodward-d yde subsequently noved for (1) a
determ nation that the settlenent was given in good faith under
the ternms of CCPC § 877.6 and (2) summary judgnent with respect
to Tech-Bilt’s cross-claimfor indemity and declaratory relief,
pursuant to CCPC § 877. I1d. The trial court conducted a
hearing, determ ned that the settlenment was given in good faith,
and granted sunmary judgrment in Wodward-C yde' s favor and
agai nst Tech-Bilt on the latter’s cross-claim Tech-Bilt
appealed. 1d.

The California Suprene Court began its analysis by
reviewing the legislative history of CCPC 88§ 877 and 877. 6.

Rel yi ng upon River Garden Farnms, the Tech-Bilt majority asserted

that “*[t]he major goals of the 1957 tort contribution
| egislation,”” which promul gated CCPC § 877, were “‘equitable
sharing of costs anong the parties at fault, and

encour agenent of settlenments.’”' 1d. at 163 (quoting

Ri ver Garden Farnms, Inc., 26 Cal. Rptr. at 503). The majority

18 The virtue of this course of action was that, pursuant to CCPC
§ 877, see supra note 17, the dism ssal shiel ded Wodwar d-Cl yde from any
cross-clains asserted by Tech-Bilt, which, unlike the plaintiff’s direct
action, were not barred by the applicable statute of Ilimtations. Tech-Bilt,
698 P.2d at 161-62.

19 The 1957 legislation elimnated the common |aw rul e barring
contribution anmong joint tortfeasors. See Tech-Bilt, 698 P.2d at 162 & n. 3.
Accordi ngly, CCPC § 875, which was al so enacted by the 1957 | egi sl ati on,
confers a right of contribution “after one tortfeasor has, by paynent,

di scharged the joint judgnent or has paid nore than his pro rata share
t her eof . ”
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noted that the good faith provision of CCPC § 877 “substantially
paral l el s the | anguage of section 4 of the proposed [ UCATA] as
revised in 1955” and mai ntai ned, once again relying upon R ver

Garden Farns, that “[t]he conm ssioners’ comment to section 4,”

see infra note 32, “clearly indicates that the good faith

| anguage was added to give the courts occasion to review
settlements between a plaintiff and one of several tortfeasors to
deternmi ne whether they prejudiced the interests of a nonsettling

tortfeasor.” 1d. at 163 n.4 (citing R ver Garden Farnms, 103 Cal.

Rptr. at 505). Accordingly, the Tech-Bilt majority reasoned that
“[t]he good faith provision of section 877 mandates that the
courts review agreenents purportedly made under its aegis to
i nsure that such settlenents appropriately bal ance the
contribution statute’s dual objectives.” 1d. at 163 (quoting
Ri ver Garden Farns, Inc., 26 Cal. Rptr. at 506).

Moreover, the Tech-Bilt majority noted that the
| egi sl ature’s 1980 enactment of CCPC § 877.6 codified the court’s

recent holding in American Mtorcycle Ass’'n v. Superior Court,
578 P.2d 899 (Cal. 1978), to the effect that “a section 877

settlement bars clains for partial or conparative indemity as
well as for contribution” and reiterated the proviso that
settlements nust be given in good faith in order to bar such

cl ai ns. Id. at 164. Anerican Mdtorcycle had cited River Garden

Farnms to “explicate the neaning of the phrase ‘good faith
settlenent’ under section 877.” 1d. (citing Anerican Mtorcycle,
578 P.2d at 899). Therefore, the Tech-Bilt majority concl uded

that the relevant legislative history “strongly suggests that the
Legislature intended the term‘good faith’ in section 877.6

[al so] to bear the meaning ascribed to that termin section 877
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by the Court of Appeal’s decision in River Garden Farns[.]” 1d.
In River Garden Farns, 103 Cal. Rptr. at 505, the

California Court of Appeal held that “[p]revention of coll usion
is but a neans to the end of preventing unreasonably | ow
settlenments which prejudice a nonparticipating tortfeasor. The
price of a settlenment is the prinme badge of its good or bad

faith.” The lawsuit in R ver Garden Farns arose froma fire that

killed both parents of two m nor children, who thensel ves
suffered serious and permanent disfigurenment and physi cal
handi caps. 103 Cal. Rptr. at 501. The children filed suit to
recover damages for their own injuries and asserted clains under
the state’s wongful death statute for the deaths of their
parents. 1d. The children reached settlenents with three of the
four named defendants, |eaving R ver Garden Farns (RGF) as the
sol e remai ni ng defendant. The trial court approved the
settlenments. |d. at 501-02.

On appeal, RG- did not object to the anounts paid in
settlenment by its joint tortfeasors; neither did it allege
col lusion or other inequitable conduct on their part. Rather,
RGF charged the plaintiff children with bad faith in their
al l ocation of the settlenent anounts as between their personal
injury and wongful death clains. |1d. at 502. Specifically, RG-
conplained that the plaintiffs allocated $800, 000 of their
settlement proceeds to the wongful death clainms and only
$490,000 to their personal injury clains, despite the fact that
they were likely to recover significantly nore by virtue of the
latter clains. |1d.

The River Garden Farms court noted the |inguistic

simlarity between the “good faith” clause appearing in CCPC
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8 877, see supra note 17, and the UCATA, 8§ 4, see supra note 15,
which it believed “establishes an inference that the conmittee
anmendnent sought to acconplish the ‘fair share’ objective
described in the cormments of the Comm ssioners on Uniformlaws.”

Id. at 505. The River Garden Farns court decl ared that

[t]he Uniform Law Commi ssi oners acconpani ed their 1955
revision with a statenent declaring that the good faith
clause “gives the court occasion to determ ne whether the
transaction was collusive, and if so there is no discharge;”
that |ack of such a provision in the original draft had

i npeded approach to the goal “that the plaintiff should not
be permitted to rel ease one tortfeasor fromhis fair share
of liability and nmulct another instead, fromnotives of
synpathy or spite or because it n1ght be easier to collect
fromone than fromthe other .

In light of its reading of the conm ssioners’ conment,

the River Garden Farns court concl uded that

[t]he notion of collusion advanced by the Uniform Law
Commi ssioners inplies sonething nore than nere confederacy.
Any negotiated settlenment invol ves cooperation, but not
necessarily collusion. It beconmes collusive when it is
aimed to injure the interests of an absent tortfeasor

Al t hough many ki nds of collusive injury are possible, the
nost obvi ous and frequent is that created by an unreasonably
cheap settlenment. Applied pro tanto to the ultinmate
judgrment, such a settlenent contributes little toward

equi tabl e -- even though unequal -- sharing.

[U nreasonably |l ow settlenments with the other tortfeasors
and the fear of a large unshared judgnent nay propel the

| ast renmmi ni ng defendant into a settlenment exceeding the
plaintiff’s remai ni ng damages and transcendi ng t hat

def endant’ s equitabl e share

ld.

The River Garden Farns court explained that while a

precise definition of “good faith” was inpossible to formnul ate,

the “price is the imedi ate signal for the inquiry into good

faith, but only one of the many factors influencing the finding.”

Id. at 506. In order to achieve the statute’s objective of
encouragi ng settlements that are equitable, “the good faith

cl ause should not invalidate a settlenent within a reasonabl e
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range of the settlor’s fair share.”?0 |d.
In light of River Garden Farns, the mgjority in Tech-
Bilt held that

the intent and policies underlying section 877.6 require
that a nunber of factors be taken into account including a
rough approximation of plaintiffs’ total recovery and the
settlor’s proportionate liability, the anmount paid in
settlenent, the allocation of settlenment proceeds anbng
plaintiffs, and a recognition that a settlor should pay | ess
in settlenment than he would if he were found liable after a
trial. Oher relevant considerations include the financial
conditions and insurance policy lints of settling

def endants, as well as the existence of collusion, fraud, or
tortious conduct ainmed to injure the interests of
nonsettling defendants. Finally, practical considerations
obviously require that the eval uation be made on the basis
of information available at the time of settlenent. “[A
defendant’s settlenment figure must not be grossly

di sproportionate to what a reasonabl e person, at the tine of
the settlenment, would estimate the settling defendant’s
liability to be.” The party asserting the |ack of good
faith, who has the burden of proof on that issue (8§ 877.6
subd. (d)), should be pernitted to denpnstrate, if he can,
that the settlenent is so far “out of the ballpark” in
relation to these factors as to be inconsistent with the
equi tabl e objectives of the statute. Such a denopnstration
woul d establish that the proposed settlenment was not a
“settlenment nmade in good faith” within the terns of section
877. 6.

ld. at 166-67 (citations omtted) (brackets in original).

Consequently, the Tech-Bilt majority held that the
settlement between the plaintiffs and Wodward-C yde was not nmade
in good faith. The majority noted that

plaintiffs received nothing in return for the dism ssal of
their action agai nst Wodward-Cl yde except relief from
having to pay Wodward-Cl yde’'s costs because they were
wongfully sued. The sane net situation would have existed
if, mndful of the running of the statute of Iimtations
agai nst them plaintiffs had not sued Wodward-C yde in the
first place. To say that section 877.6 cloaks

Whodwar d-Clyde with immunity fromliability to joint
tortfeasors under these circunstances would not serve the
goal of encouraging settlement, and it would frustrate the
goal of allocating costs equitably among nmultiple
tortfeasors.

20 The court did not however, decide whether the allocation
chal l enged in River Garden Farns violated the plaintiffs’ duty of good faith,
holding that “[o]lnly a trial court may reach a decision, guided by the
evidentiary material presented to it.” River Garden Farns, Cal. Rptr. at 507
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Id. at 168.

Chi ef Justice Bird dissented fromthe Tech-Bilt
majority’s opinion. 698 P.2d at 168-73. Chief Justice Bird
believed that the standard formul ated by the majority was
unwor kabl e, woul d di scourage settlenments and overburden the
courts, and was contrary to the intent of the comm ssioners of
t he 1955 UCATA, upon which the California |egislation was
nodel ed. |d. Chief Justice Bird contended that the River Grden

Farns court had m sread the comment to section 4 of the 1955
UCATA, see infra note 32, and that the passage contained in the
comment s upon which the Tech-Bilt majority had based its
interpretation of the purposes of the UCATA, 8 4 in fact referred
to the purpose of section 5 of the 1939 UCATA, which provided
“that a settling tortfeasor was not released fromliability

unl ess the release provided that the plaintiff’s ultimte
recovery woul d be reduced to the extent of the rel eased
tortfeasor’s pro rata share of the damages.” 1d. at 169-70.

But, she noted, the comm ssioners repealed section 5 of the 1939

act in 1955, because they found that reports fromthe states

where the Act is adopted appear to agree that [section 5] has

acconpl i shed nothing in preventing coll usion and

its effect “has been to discourage settlenments in joint tort
cases, by meking it inmpossible for one tortfeasor alone to
take a release and close the file. Plaintiff’s attorneys
are said to refuse to accept any rel ease which contains the
provi sion reducing the damages . . . . because they have no
way of knowi ng what they are giving up.”

1d. at 170 (brackets and ellipsis points in original) (quoting 12
UL A 99 (1975), conrs. com to 8 4). The conm ssioners
concluded that “‘[i]t seens nore inportant not to discourage
settlement than to make an attenpt of doubtful effectiveness to

prevent discrimnation by plaintiffs, or collusion in the suit.
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Accordingly[, section 4(b)] provides that the rel ease in good
faith discharges the tortfeasor outright fromall liability for
contribution.”” 1d. (brackets in original) (quoting 12 U L.A 99
(1975), comrs. com to 8 4). Thus, Chief Justice Bird concl uded,
contrary to the view of the Tech-Bilt majority and the R ver

Garden Farns court, that “[t]he conm ssioners abandoned as

unwor kabl e their earlier attenpt to protect nonsettling parties
frominequity other than that caused by collusive conduct.” |[d.
Li kew se, Chief Justice Bird believed that the California
| egi sl ature had “never intended to inpose a |l egal duty upon
settling parties to protect the interest of adverse parties at
t he expense of their own nutual benefit.” [d. at 169.

As an additional nmatter, Chief Justice Bird pointed out

that, when River Garden Farns was deci ded, “contribution applied

only anong joint judgnent debtors to the extent of each debtor’s
pro rata share of the judgnent.” [d. at 171. |In the wake of the
California Suprene Court’s adoption of conparative fault
principles as they pertained to joint tortfeasors, a trial court
could no I onger divine the plaintiff’s potential recovery and
sinply divide that figure by the nunber of defendants; rather,
trial courts were now required to determ ne the conparative fault
of each defendant in order to deci de whether the proposed
settlenent was within the “reasonabl e range” of the settling
tortfeasor’s proportionate liability. 1d. Chief Justice Bird
opi ned t hat,

[i]n a conmplicated case, the time, effort, and expense

i nvolved in presenting evidence on all these issues will be

considerable. While the trial court has the discretionto

determ ne the good faith issue on the basis of affidavits

alone (8§ 877.6, subd. (b)), this court cannot predict the

percentage of cases in which live testinony will be

necessary. The good faith hearings nmandated by the

majority’s decision prom se to be lengthy, conplex and hotly
contested. In ny view, they will overburden the courts and
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severely strain the resources of the parties.

Id. at 171. The effect of the foregoing, according to Chief
Justice Bird, would be to discourage settlenents because settling
def endants woul d be faced with the prospect of having to pay a
sufficient sumto ensure that the settlenent woul d be deened
within the “reasonabl e range” of their “proportionate liability,”
whi | e neverthel ess remai ning obligated to defend the settl enent
in a lengthy and expensive good faith hearing. Considering the
possibility that a jury or judge would find any given joint
tortfeasor blanmeless at trial, the joint tortfeasor “may often
decide that he has little to gain by settling.” 1d. at 172.

In light of the significant difficulties that the Tech-
Bilt majority’s approach would entail, Chief Justice Bird
proposed that “a settlenent satisfies the good faith requirenent
if it is free of corrupt intent, i.e., free of intent to injure
the interests of the nonsettling tortfeasors. A settlenent is
made in bad faith only if it is collusive, fraudul ent, dishonest,
or involves tortious conduct.” 1d. at 169. Correlatively, Chief
Justice Bird preferred to “let the Legislature determ ne whet her
a departure fromthe tortious conduct test of good faith is

warranted.” |d. at 173.

43



*%*%* FOR PUBLICATION ***

2. Criticismof the Tech-Bilt majority opinion

The Tech-Bilt majority opinion has been w dely
criticized.? First, it appears that every court that has
revi ewed the comm ssioners’ coment to section 4 of the 1955
UCATA has concurred with Chief Justice Bird that the
commi ssioners intended the “good faith” provision nerely to
provi de courts with the opportunity to prevent coll usive
settlenents. See, e.q., Vertecs Corp. v. Fiberchem Inc., 669
P.2d 958, 961 (Al aska 1983) (“The conm ssioners have

recogni zed that the desire to avoid contribution is an
i mportant notive in encouraging settlenent.”); Copper Muntain,
Inc. v. Poma of Anerica, Inc., 890 P.2d 100, 106 (Col o. 1995)

(“Not only does this coment plainly state that the clause is
intended only to give the court ‘occasion to determ ne whether
the transaction was collusive,” it also indicates that the

Comm ssioners had as their express purpose the facilitation of
settlement, a goal best fostered if the phrase in question is
interpreted as requiring noncollusive conduct.”); St. Paul Fire
and Marine Ins. Co. v. Shure, 647 So.2d 877, 880 (Fla. Dist C
App. 1995) (“[T] he Conm ssioner’s Coment to the 1955 revision

[ of the UCATA] provides that the good faith requirenment allows

2 Not ably, Justice Msk, who joined the majority opinion in Tech-
Bilt, subsequently changed his mnd. In Abbott Ford, Inc. v. The Superior
Court of Los Angeles County, 741 P.2d 124 (Cal. 1987), Justice Mdsk wote a
di ssenting opinion in which he allied hinmself with CJ Bird s dissenting
opinion in Tech-Bilt. Like Chief Justice Bird, Justice Msk believed that the
Tech-Bilt majority had erred in its interpretation of the purposes of the
UCATA, 8 4 and, noreover, that “on the basis of all the avail able evidence it
must be presuned that in enacting section 877 the [California] Legislature had
the same intent that the Nati onal Conference of Comm ssioners had in drafting
section 4 of the UniformAct.” 1d. at 151-52. Justice Mdsk went on to
expl ain that “equitable sharing presupposes that the parties have in fact been
adj udged |iable; section 877, however, expressly governs rel eases given before
liability has been determned.” [1d. at 152. Consequently, according to
Justice Mosk, “the Legislature could not reasonably” have intended that
section 877 further “the goal of equitable sharing anong parties adjudged
liable for the plaintiff’s injury.” Id.
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the court ‘to determ ne whether the transaction was coll usive,
and if so there is no discharge.”” (Quoting Frier’s, Inc. v.

Seaboard Coastline R R Co., 355 So.2d 208, 211 (Fla. Dist. C
App. 1978)); In re Guardi anship of Babb, 642 N E 2d 1195, 1199

(1. 1994) (“clause requiring that a good faith settlenment was
i ntended to give courts ‘occasion to determ ne whether the
transaction was collusive,” and if so, there was no di scharge
fromcontribution liability”); Noyes v. Raynond, 548 N E. 2d 196,
199 (Mass. App. Ct. 1990) (“According to the conmm ssioners who

drafted the 1955 version, there were two purposes behind the
changes[: (1)] to prevent collusion anongst the settling
parties[; and (2)] to encourage settlenents.”); Smth v.
Monongahel a Power Co., 429 S.E.2d 643, 651 (W Va. 1993) (“The

Comm ssioners clearly placed precedence upon the goal of
furthering settlenents, rather than equitably apportioning the
burdens of liability, conmenting: ‘It seens nore inportant not
to di scourage settlenents than to nake an attenpt of doubtfu
effectiveness to prevent discrimnation by plaintiffs, or
collusion in the suit.””).

Second, a nunber of courts have criticized the Tech-
Bilt approach to determ ning good faith on the basis that it
di scourages settlenents and places a severe burden on the trial
and appellate courts. The Noyes court believed:

The goal of encouraging settlenments nay be achieved

only to the extent that notions for discharge based upon

settlenents are routinely all owed, with extended hearings on

the question of good faith the exception. [If it were

otherwi se, a party seeking to avoid trial by settling a

claimcould rarely achieve that objective; either the issue

of good faith would be the subject of a full trial or . . .

a defendant who settles with a plaintiff may, neverthel ess,

be forced to stand trial on the nerits of the tort claim

Faced with such prospects, a defendant would have little
incentive to enter into a settlement.

548 N. E. 2d at 199. Accord Copper Muntain, 890 P.2d at 105
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(rejecting the Tech-Bilt majority’s “reasonabl e range” standard
“both for its potentially negative inpact on the policy [of]
encouragi ng settlenent” and “for the additional burdens it
creates for trial courts in conducting evidentiary hearings to
deternmine a party’s likely proportionate liability”); Mhathiraj
V. Colunbia Gas of Chio, Inc., 617 N E. 2d 737, 740-41 (Chio Ct.

App. 1992) (noting a nunber of problenms inherent in the Tech-Bilt
standard, including: (1) the “additional burdens for trial
courts in conducting evidentiary hearings, or mnitrials, to
determine a party’'s likely proportionate liability”; (2) the
difficulty and lack of certainty in foreseeing “whether a jury
would find a particular party liable, and if liable, the
proportion of liability the party would |ikely bear as well as
the sum of damages the jury would award”; and (3) the effect that
the uncertainty and expense of defending a settlenent woul d have
on the willingness of parties to settle); Brooks v. Wal-Mart
Stores, Inc., 535 S.E. 2d 55, 62 (N.C. C. App. 2000) (“mandating

that the court [consider the Tech-Bilt factors] in every case
woul d i ndi sput ably be disruptive of, and di scouraging to,
settlenment”). 22

| ndeed, we are not aware of any state jurisdiction,

other than California, that has adopted the Tech-Bilt standard in

22 It is worth noting in this regard, however, that the North
Carolina and Chio courts expressed their reluctance to require trial courts to
consi der a host of specific issues in the absence of a statutory requiremnment
that the trial court conduct a good faith hearing at all. See Brooks, 535
S.E.2d at 61 (“In the absence [of a statutorily prescribed hearing], we deem
it inappropriate to direct consideration by our trial courts of a specified
set of factors on each occasion the good faith nature of a settlenent is
questioned.”); Mahathiraj, 617 N E. 2d at 741 (noting that Chio s CATA, unlike
California' s, did not provide for a good faith hearing and further stating its
reluctance “to inmpose such a requirenment absent a statutory basis therefor”).
In this respect, of course, these states’ CATAs differ materially from HRS
§ 663-15.5(b), (c), and (d), see supra note 1, which provides for a good faith
heari ng.
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whol e; but see Mller v. Christopher, 887 F.2d 902, 908 n.2 (9th
Cir. 1989) (utilizing the Tech-Bilt standard of good faith

w t hout deciding whether “it would be a proper [standard] should

federal maritime | aw adopt the ‘good faith' settlenent bar”
mandat ed by the UCATA); Yusen Air & Sea Services (Guam, Inc. v.
Superior court of Guam 1993 W 245645, *5 (D. Guam 1993) (noting
t hat Guam Code of G vil Procedure (GCCP) § 835(e) nandates the

use of the Tech-Bilt standard); although, as discussed nore fully
infra, aspects of Tech-Bilt have been incorporated wthin other
approaches. Rather, courts outside of California, which have
addressed the neaning of a “good faith” settlenent for purposes
of their own CATAs, have utilized either a “non-coll usive”
standard of good faith or a “totality of the circunstances”
approach to the issue.

3. The “non-coll usi ve” standard of good faith

At least four states that have rejected the Tech-Bilt
standard utilize the “non-collusive” or “non-tortious conduct”
standard of good faith in determ ning whether a settlenent bars
cross-clains for contribution or indemification against the
settling joint tortfeasor. See Bohna v. Hughes, Thorsness,
Gantz, Powell & Brundin, 828 P.2d 745, 759 n. 34 (Al aska 1992)
(“Under Al aska’s[ CATA?®] what is required is honesty and

di scl osure but not a concern for the effect of the settl enent on

ot her defendants.”); Vertecs Corp., 669 P.2d at 961 (“tortious or

23 Al aska’s CATA did not differ in any naterial respect fromeither
the UCATA, 8 4, see supra note 15, or HRS § 663-15.5(a), see supra note 1
See Bohna, 828 P.2d at 758 n.33. |In the absence of a settlenent, however,

Al aska’s CATA allocated liability among joint tortfeasors equally, rather than
on the basis of their relative fault, as provided by HRS § 663-12. See
Vertecs Corp. v. Reichhold Chenicals, Inc., 661 P.2d. 619, 625 (Al aska 1979).
Al aska’ s CATA was subsequently repealed. See 1987 Initiative Proposal No. 2,
§ 2 (elimnating contributions anong joint tortfeasors and creating a pure
several liability obligation as to each individual tortfeasor).

47



*%*%* FOR PUBLICATION ***

ot her wrongful conduct [constitutes] bad faith” under Al aska’s
CATA); Copper Muwuntain, Inc., 890 P.2d at 108 (“for purposes of
[Colo. Rev. Stat. 8 13-50.5-105 (2002)2%4 a settlement is reached

in ‘good faith’ in the absence of collusive conduct”); Noyes, 548
N.E. 2d at 199 (“lack of good faith . . . in the context of [Mass.
Gen. Laws Ann. ch. 231B, § 4 (West 2000)2°%] . . . certainly

i ncl udes col lusion, fraud, dishonesty, and other w ongful
conduct”); Friend v. Dibble, 475 N.Y.S.2d 765, 766 (N. Y. Sup. C
1984) (“The [good faith] requirenment of [N.Y. Gen. Oblig. 8§ 15-
108 (McKi nney 2001)2°] permts the Court to determ ne whether the

transaction was collusive.”). Pursuant to the “non-collusive” or
“non-tortious conduct” standard, a settlenent is deened to be in
good faith absent collusion, fraud, dishonesty, or other w ongful
conduct. Concomtantly, if the settlenent involved coll usion,
fraud, dishonesty, or other wongful conduct, there is no

di scharge of the settling joint tortfeasor’s potential liability

for contribution vis-a-vis non-settling joint tortfeasors. The

24 Colo. Rev. Stat. 8 13-50.5-105 bars cross-clains for contribution
against a settling tortfeasor if the settlenment is “given in good faith.”
Unli ke HRS § 663-15.5(a) and the UCATA, 8 4, however, the Colorado statute
reduces the non-settling tortfeasors’ liability by the settling tortfeasor’s
percentage of fault. See Colo. Rev. Stat. 8§ 13-50.5-105(1)(a). Thus, the
Col orado statute differs in material respects fromHRS § 663-15.5(a), see

supra note 1.

25 For present purposes, Mass. Gen. Laws ch. 231B, 8§ 4 does not
differ in any material respect fromeither the UCATA, 8 4, see supra note 15,
or HRS § 663-15.5(a), see supra note 1. |In the absence of a settlenent,
however, Massachusetts’'s CATA allocates liability anong joint tortfeasors in
equal shares, rather than on the basis of their relative fault, as provided by
HRS § 663-12. See Zeller v. Cantu, 478 N E 2d 930 (Mass. 1985).

26 N.Y. Gen. Cblig. 8§ 15-108 bars cross-clainms for contribution
against a settling tortfeasor if the settlement is “given in good faith.”
Unli ke HRS § 663-15.5(a) and the UCATA, 8 4, however, the New York statute
reduces the non-settling tortfeasors’ liability by the settling tortfeasor’s
percentage of fault, if it is greater than the consideration paid by the
settling tortfeasor or the anpunt stipulated in the settlenent. See N Y. Gen.
olig. 8§ 15-108(a). Thus, the New York statute differs in material respects
fromHRS § 663-15.5(a), see supra note 1
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benefit of the “non-collusive” or “non-tortious” conduct standard
of good faith is that it sinplifies the procedures of the court
charged with determ ning whether a settlenent is given in good
faith and renders extended hearings on the question of good faith
t he exception, rather than the rule.

4. The “totality of the circunstances” approach

O her courts have adopted a “totality of the
ci rcunst ances” approach to determ ning whether a settlenent has
been reached in good faith for purposes of their CATAs. The
determ nation of good faith is left to the discretion of the
trial court, based on all relevant facts available at the tinme of
the settlenment, and is not disturbed in the absence of an abuse
t hereof. See Johnson v. United Airlines, 784 N E. 2d 812, 821
(rrr. 2003) (“whether a settlenment satisfies the good-faith

requi renent as contenplated by [740 IIl. Conp. Stat. Ann. 100/2
(West 2002)27] is a matter left to the discretion of the tria
court based upon the court’s consideration of the totality of the

ci rcunstances” (citing Dubina v. Mesirow Realty Devel opnent,

Inc., 756 N.E. . 2d 836, 840 (Ill. 2001), and In re Guardi anship of
Babb, 642 N.E. 2d 1195, 1199-1200 (Il1. 1994)); Ballweg v. Gty of
Springfield, 499 N E. 2d 1373, 1380 (Ill. 1986) (“the entire

circunst ances surrounding a settlenent nust be taken into

account”); Velsicol Chemical Corp. v. Davidson, 811 P.2d 561, 563

(Nev. 1991) (“determ nation of good faith” for purposes of Nev.
Rev. Stat § 17.245 (2001)2® “should be left to the discretion of

2 For present purposes, 740 IIl. Conp. Stat. 100/2 does not differ
in any material respect fromeither the UCATA, 8§ 4, see supra note 15, or HRS
8§ 663-15.5(a), see supra note 1

28 For present purposes, Nev. Rev. Stat § 17.245 does not differ in

any material respect fromeither the UCATA, 8 4, see supra note 15, or HRS
(conti nued...)
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the trial court based upon all relevant facts avail able, and

in the absence of an abuse of that discretion, the trial
court’s findings should not be disturbed”); Brooks, 535 S.E 2d at
62 (instructing trial courts to consider the “totality of the
ci rcunstances” in determ ning whether a settlenent is given in
good faith for purposes of NC. Gen. Stat. Ann. 8§ 1B-4
(Lexi sNexi s 2001)2°); Mahathiraj, 617 N.E.2d at 742 (“a totality

of the circunstances test should be applied in determ ning
whet her or not a settlenment in a joint tortfeasor case is reached
in ‘good faith’ for purposes of [Chio s CATA®]”); Smith, 429
S.E.2d at 651 (instructing the trial court to consider, inits
di scretion, aspects of both the “non-tortious” conduct test and
the Tech-Bilt standard in determ ning whether a settlenent is in
“good faith”).

Al t hough sone of the courts adopting the “totality of
t he circunmstances” approach have focused on the 1955 UCATA, § 4
and concl uded, like the courts adopting the “non-tortious”
conduct test, that the drafters of the 1955 UCATA favored the
“tortious conduct” approach because “[t] he Conm ssioners clearly

pl aced precedence upon the goal of furthering settlenents, rather

28(...continued)
§ 663-15.5(a), see supra note 1. In the absence of a settlenent, however,
Nevada' s CATA allocates liability among joint tortfeasors in equal shares,
rather than on the basis of their relative fault, as provided by HRS § 663-12.
See Nev. Rev. Stat. § 17.295 (2001).

2 For present purposes, N.C. G&n. Stat. § 1B-4 does not differ in
any material respect fromeither the UCATA, 8 4, see supra note 15, or HRS
8§ 663-15.5(a), see supra note 1. In the absence of a settlenment, however,

North Carolina's CATA allocates liability anpbng joint tortfeasors in equa
shares, rather than on the basis of their relative fault, as provided by HRS
§ 663-12. See N.C. Gen. Stat. § 1B-2(1) (LexisNexis 2001).

80 For present purposes, Ohio's CATA did not differ in any materi al
respect fromeither the UCATA, § 4, see supra note 15, or HRS § 663-15.5(a),
see supra note 1. See Chio Rev. Code Ann. § 2307.32 (West 1994 & Supp. 2003).
Ohi 0’ s CATA was subsequently repeal ed. See 2001 Chio Laws 108, § 2.02.
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than equitably apportioning the burdens of liability,” Smth, 429
S.E. 2d at 651; accord In re Babb, 642 N E.2d at 1199, these

courts acknow edge the concerns that notivated the California
Suprenme Court in Tech-Bilt. 1In In re Babb, 642 N E. 2d at 1205,

for exanple, the Illinois Suprenme Court noted that, in addition
to encouraging settlenents, its CATA sought “equitably [to
distribute] anong all joint tortfeasors the burden of
conpensating an injured plaintiff.” Accord Johnson, 784 N E. 2d
at 821; Dubina, 756 N E 2d at 841. The Illinois Suprene Court

reasoned that the “totality of the circunstances” approach
“allows trial courts to give effect to the strong public policy
favori ng the peaceful settlenent of clains[] and at the sane tine
allows trial courts to be on guard for any evidence of unfair
deal i ng, collusion, or wongful conduct by the settling parties.”
Dubi na, 756 N.E.2d at 840 (citing Babb, 642 N E.2d at 1199).

Simlarly, in Smth, the West Virginia Suprenme Court
concl uded t hat

the “tortious conduct” approach best reflects our comm tnent

to the strong public policy favoring out-of-court

settlenents and best furthers the objectives of finality of

judgnents and judicial econony. But in view of experiences

el sewhere and | egal comentary, this court renmi ns concerned

that a bald “tortious conduct” approach m ght pose a burden

so great as to inpair substantially the right of a
non-settling joint tortfeasor to receive a fair trial.

429 S. E. 2d at 651 (footnotes onmtted). Therefore, the Snmth
court incorporated aspects of both approaches. |d.
The Chio court in Mahathiraj, 617 N E. . 2d at 742, also

acknow edged the inportance of “preventing liability from being
all ocated in an inequitable manner,” but believed that

a standard of good faith that relies too heavily on the
proportion of liability borne by each party deters

settl ement because it enables non-settling parties to attack
settlenents by alleging that a settlenent allocates
liability disproportionately, while a standard that ignores
proportionate liability runs the risk of purchasing
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certainty in settlenents at the expense of tolerating
collusive activity.

In any event, all of the courts adopting the “totality
of the circunstances” approach, even those that have not
expressly echoed Tech-Bilt’'s concern regardi ng di sproportionately
| ow settlenents, have included the settlenment anmount anong the
factors that the trial court, in its discretion, may consider in
determning the “good faith” of a settlenent.

Thus, in Mahathiraj, the Ohio court explained that

atotality of the circunstances standard enables the tria
court to consider the potential proportionate liability of
the parties in cases where such determinations are
appropriate, but does not require the court to consider it
in every case or in cases where such cal cul ati ons woul d be
of little value in good faith determ nations. As a result,
parties have a greater incentive to settle than they woul d
under a standard which forces themto defend their

settl enments whenever the nmere allegation of a

di sproportionate settlenent is made. At the sane tinme
courts are free to police collusive settlenments that
unfairly saddl e one tortfeasor with a di sproportionate share
of liability.

.o O her factors courts nmay consider include, but
are not limted to, whether the chall enging party has
denonstrated evidence indicating collusion, fraud or other
tortious or wongful conduct on the part of the settling
parties.

| d. at 741-42.
Likewise, in Smth, the West Virginia Suprenme Court
hel d that courts may consi der:

(1) the amount of the settlenent in conparison to the
potential liability of the settling tortfeasor at the tine
of settlenent, in view of such considerations as (a) a
recognition that a tortfeasor should pay less in settlenent
than after an unfavorable trial verdict, (b) the expense of
l[itigation, (c) the probability that the plaintiff would win
at trial, and (d) the insurance limts and sol vency of al
joint tortfeasors; (2) whether the settlenment is supported
by consideration; (3) whether the notivation of the settling
plaintiff and settling tortfeasor was to single out a
non-settling defendant or defendants for wongful tactica
gain; and (4) whether there exists a relationship, such as
famly ties or an enployer-enpl oyee rel ationship, naturally
conduci ve to col | usion.

429 S.E.2d at 652 (enphasis in original); accord Brooks, 535
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S.E.2d at 62 (“a trial court may, w thout being specifically
obligated to do so, consider any of the factors delineated in
Tech-Bilt, or exam ne whether the settlenent was coll usive

if such inquiry is warranted by the facts of the individual
case”).

Thus, the totality of the circunmstances approach

permts the court to ferret out collusive settlenments in which
the settlenent anmount may not be the “prine badge” of bad faith.

In In re Babb, 642 N E. 2d at 1204, for exanple, the Illinois

Suprene Court held that |oan-recei pt agreenents, whereby a
settling defendant provides a plaintiff with a loan to be repaid
out of any damages recovered froma non-settling defendant, are
col l usive, because they allow a settling tortfeasor to indirectly
obtain a contribution froma non-settling tortfeasor and deprive
a non-settling tortfeasor of a “set-off,” in contravention of the
I1linois CATA. For the same reason, the Babb court al so

di sapproved settlenment agreenments that grant a settling defendant
control over the plaintiff’s right to settle with other
tortfeasors. |d.

Simlarly, in Dubina, the Illinois Suprene Court held
that the assignnent of the plaintiffs’ clains to the settling
defendants in a separate transaction fromthe settlenent
agreenent violated the terms and policies of the state’s CATA,
because the amount paid for the assignnent would not be included
in the set-off that the non-settling defendants would be able to
seek if they were subsequently found |iable for damages;
surveying the totality of the circunstances, the Dubina court
concluded that the settlenent agreenent woul d not have been

reached but for the assignment of the plaintiffs’ clainms. 756
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N. E. 2d at 842-43. Accordingly, the Dubina court held that the
settl ement agreenents were collusive and not given in “good
faith.” 1d. at 843.

In International Action Sports, Inc. v. Sabellico, 573
So.2d 928 (Fla. Dist. C. App. 1991), the Florida appellate court

held that a settlenent that was clearly intended solely to shield
the plaintiff’s famly nmenber fromliability did not constitute a
good faith settlenment pursuant to Fla. Stat. ch. 768.31(5)

(2003).% Finally, in Sobik’s Sandwi ch Shops, Inc. v. Davis, 371
So.2d 709 (Fla. Dist. C. App. 1979), the Florida appellate court

concl uded t hat

[i]f [the] “good faith” condition is to have any neani ng at
all consistent with the underlying purposes of the
contribution act, we believe that it prevents a cl ai mant
fromarbitrarily deciding how much each tortfeasor wll pay
on the basis of which tortfeasor has been nore cooperative
with claimant. There nust be sone reasonable basis for the
amount of the settlenent with the tortfeasors beyond the
claimant’ s express desire to have those who appeal pay and
those who do not appeal be relieved of responsibility.

ld. at 711-12.

5. Hawai i courts should consider the totality of the
circunstances in deternm ni ng whether a settl enent
was given in good faith for purposes of HRS § 663-
15. 5.

In light of the foregoing, we adopt the “totality of
the circunstances” approach to determ ning whether a settlenent

was given in “good faith” for purposes of HRS § 663-15.5. First,

8t For present purposes, Fla. Sat. ch 768.31(5) does not differ in
any material respect fromeither the UCATA, 8 4, see supra note 15, or HRS
§ 663-15.5(a), see supra note 1. Although the Florida Supreme Court has never
addressed the question, several of the state’s courts of appeal have
consi dered the neaning of a good faith settlement pursuant to Fla. Stat.
§ 768.31(5) and appear to utilize aspects of all three standards in order to
ferret out collusion, see, e.q., St. Paul Fire and Marine Ins. Co. v. Shure
647 So.2d 877 (Fla. Dist. C. App. 1995); International Action Sports, Inc.
573 So.2d 928; Sobik’'s Sandwi ch Shops, Inc. v. Davis, 371 So.2d 709 (Fla Dist.
. App. 1979), and, consequently, utilize a version of the “totality of the
ci rcunst ances” approach to determ ning good faith.
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we agree with the overwhelmng majority of courts that have
concl uded, based on the comm ssioners’ comment to section 4 of

t he UCATA, *2 that the comm ssioners intended the “good faith”

32 The relevant parts of the cooment to section 4 are as foll ows:

The 1939 Act provided, in Section 5, that a release of any
tortfeasor should not release himfromliability for contribution unless
it expressly provided for areduction “to the extent of the pro rata
share of the released tortfeasor” of the injured person’'s recoverable
damages. This provision has been one of the chief causes for conpl aint
where the Act has been adopted, and one of the nmain objections to its
adopti on.

The requirenent that the release or covenant be given in good
faith gives the court occasion to determ ne whether the transaction is
collusive, and if so there is no discharge.

The idea underlying the 1939 provision was that the plaintiff
shoul d not be pernmitted to rel ease one tortfeasor fromhis fair share of
[iability and nul ct another instead, fromnotives of synpathy or spite,
or because it might be easier to collect fromone than fromthe other;
and that the release fromcontribution affords too nuch opportunity for
col lusion between the plaintiff and the rel eased tortfeasor against the
one not released. Reports fromthe state where the Act is adopted
appear to agree that it has acconplished nothing in preventing

collusion. In nost three-party cases two parties join hands agai nst the
third, and this occurs even when the case goes to trial against both
defendants. “Gentlenen’s agreenents” are still nade anong | awers, and

the formal release is not at all essential to them |[If the plaintiff
wi shes to discrimnate as to the defendants, the 1939 provi sion does not
prevent him from doi ng so

The effect of Section 5 of the 1939 Act has been to discourage
settlenents in joint tort cases, by making it inpossible for one
tortfeasor alone to take a rel ease and close the file. Haintiff's
attorneys are said to refuse to accept any rel ease which contains the
provi sion reduci ng the damages “to the extent of the pro rata share of
the released tortfeasor,” because they have no way of knowi ng what they
are giving up. The “pro rata share” cannot be determ ned in advance of
judgrment against the other tortfeasors. |In nmany cases their chief
reason for settling with one rather than another is that they hope to
get nore fromthe party with whomthey do not settle. A provision for
reduction in fixed amount will not protect the settling tortfeasor from
contribution. No defendants wants to settle when he renains open to
contribution in an uncertain anpunt, to be determ ned on the basis of a
j udgnent agai nst another in a suit to which he will not be a party.

Some reports go so far as to say that the 1939 Act has nade i ndependent
settlenents inpossible. Many of the conplaints come fromplaintiff’'s
attorneys, who say that they can no longer settle cases with one
tortfeasor. Such reports have reached other states, and have been
responsi ble for a considerabl e part of the opposition to the 1939

Act .

It seens nore inportant not to discourage settlenents than to make
an attenpt of doubtful effectiveness to prevent discrimnation by
plaintiffs, or collusion inthe suit. Accordingly the subsection
provides that the release in good faith discharges the tortfeasor
outright fromall liability for contribution

(continued...)
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provision nmerely to provide the court with an opportunity to
prevent collusive settlenments ained at injuring the interests of
a non-settling joint tortfeasor. Sinply put, we believe that the
majority in Tech-Bilt msread the comm ssioners’ coment and that
the conclusions that the majority drew therefromare simlarly
flawed. The conmmi ssioners clearly were nore interested in
encouragi ng settlenments than making “an attenpt of doubtfu
effectiveness to prevent” inequitable settlenments. |nasnuch as
HRS § 663-15.5(a) appears to be nodel ed after section 4 of the
1955 UCATA and repl aced a CATA nodel ed after the prior UCATA, we
deem the commi ssioners’ intent to be persuasive in ascertaining
the intent of the Hawai‘ |egislature.

Mor eover, as noted above, in adopting Act 300, our
| egi sl ature abandoned a statutory schene that afforded a non-
settling joint tortfeasor greater protection than in the post-Act
300 environment. Specifically, before the promul gati on of Act
300,

if, by agreenent of the parties, a release reduce[d] the
plaintiff’'s claimagainst all unreleased joint tortfeasors
by the greater of the anmpbunt of the consideration paid by
the rel eased tortfeasor or the released tortfeasor’s
proportionate responsibility for the plaintiff's tota

claim then, by definition, there [was] no possibility that
an unrel eased tortfeasor could have a claimfor

i ndemmi fication [or contribution] against the settling

rel eased tortfeasor. This [was] the case because, by virtue
of the contractual and proportionate reduction of the
plaintiff’s claim an unrel eased tortfeasor [coul d] never be
liable to the plaintiff for any danages apportionable to the
rel eased tortfeasor. Obviously, a potentially settling
tortfeasor always ha[d] the option of insisting on the ful
protections of [the pre-Act 300 UCATA]. Wether a

def endant-tortfeasor [woul d] choose to negotiate for these
protections [was] a matter of his or her own cost-benefit
anal ysis, although it [was] probably the rare
defendant-tortfeasor who [woul d] not.

Saranillio, 78 Hawai‘i at 18, 889 P.2d at 702 (Levinson, J.,

32(...continued)
12 U.L. AL 264-65, conrs. com to § 4.
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concurring) (enphases in original). Thus, the legislature’s
codi fication of Act 300 suggests that, like the drafters of the
1955 UCATA, it was nore interested in encouraging settlenents

t han ensuring the equitable apportionnent of liability.

Second, although our legislature was clearly m ndful of
the “systemthat has been in existence in California for over ten
years,” the legislature expressly declared its intent to
“sinplify the procedures and reduce the costs associated with
clainms involving joint tortfeasors.” Hse. Stand. Comm Rep. No.
1230, in 2001 House Journal, at 1599. This |egislative purpose
woul d be difficult to acconplish if we were to adopt the Tech-
Bilt standard of good faith and require that trial courts conduct
“mni-trials” in order to determne the parties’ likely
proportionate liability. “It [would] clog our trial courts with
unnecessary hearings, discourage the settlenent of legitinmate
clainms, and severely strain the resources of the parties and the
trial and appellate courts of this state.” Tech-Bilt, 698 P.2d
at 168 (Bird, C J., dissenting). “The goal of encouraging
settlements nmay be achieved only to the extent that notions for
di scharge based upon settlenents are routinely allowed, with
ext ended hearings on the question of good faith the exception.”
Noyes, 548 N. E. 2d at 199. Consequently, we believe that our
| egislature’s reference to the California “systenf was nerely an
observation that HRS § 663-15.5, |like CCPC § 877.6, see supra
note 17, specifically provides for a good faith hearing, which
affords the court occasion to determ ne whether the transaction
is ained at injuring a non-settling party. W do not believe
that our legislature intended that the Hawai‘i courts adopt the

California courts’ definition of “good faith.”
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Third, the price of a settlenent alone rarely appears
to be the outcone-dispositive factor regarding a settlenent’s bad

faith. In R ver Garden Farns, for exanple, the settlenent was

deened to have been given in bad faith by virtue of the manner in
which the plaintiffs allocated the proceeds fromthe settlenents
anong their clains for relief, rather than the anmount that the
settling tortfeasors paid to buy their peace. In Tech-Bilt
itself, although the paltry settlenent was indisputably a factor
in the court’s decision, the Tech-Bilt court appeared to be
particularly galled by the fact that the statute of |limtations
had run on the plaintiffs’ clains but not on the non-settling
tortfeasor’s cross-claim

[Pllaintiffs received nothing in return for the dismssa of
their action agai nst Wodward-C yde except relief from
having to pay Wodward-C yde’ s costs because they were
wongfully sued. The same net situation would have existed
if, mindful of the running of the statute of limitations
agai nst them plaintiffs had not sued Wodward-Cl yde in the
first place.

698 P.2d at 168.
In other cases, bad faith settl enents have invol ved the
shielding of a fam |y nenber fromcross-clains, see, e.q.,

| nternati onal Action Sports, Inc., 573 So.2d at 929, or | oan-

recei pt agreenments that allow a settling tortfeasor to indirectly

obtain a contribution froma non-settling tortfeasor, see, e.qg.,

In re Babb, 642 N E. 2d at 1204. A “totality of the

ci rcunst ances” approach is better suited to addressing these

ki nds of problens than a strict “proportionate liability” test.
In sum we conclude that the legislature s goals of

sinplifying the procedures and reducing the costs associated with

claims involving joint tortfeasors, while providing courts with

the opportunity to prevent collusive settlenents ainmed at

injuring non-settling tortfeasors’ interests, are best served by
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| eaving the determ nation of whether a settlenent is in good
faith to the sound discretion of the trial court in |ight of the
totality of the circunstances surrounding the settl enent.

Thus, the trial court may consider the follow ng
factors to the extent that they are known at the tine of
settlenent: (1) the type of case and difficulty of proof at
trial, e.g., rear-end notor vehicle collision, nedica
mal practice, product liability, etc.; (2) the realistic
approxi mati on of total danmages that the plaintiff seeks; (3) the
strength of the plaintiff’s claimand the realistic |ikelihood of
his or her success at trial; (4) the predicted expense of
l[itigation; (5) the relative degree of fault of the settling
tortfeasors; (6) the amount of consideration paid to settle the
claims; (7) the insurance policy limts and solvency of the joint
tortfeasors; (8) the relationship anong the parties and whet her
it is conducive to collusion or wongful conduct; and (9) any
ot her evidence that the settlement is ainmed at injuring the
interests of a non-settling tortfeasor or notivated by other
wrongful purpose. The foregoing list is not exclusive, and the
court may consider any other factor that is relevant to whether a
settlement has been given in good faith. On appeal, the trial
court’s determnation will be reviewed for abuse of discretion.

C. The Circuit Court Did Not Abuse Its Discretion In
Determ ning That The Settl enent Bet ween Troyer And Drs.
Bailey And Bellatti Was G ven In Good Faith

Dr. Adans contends that the circuit court abused its
discretion in finding that Troyer’'s settlenment with Drs. Bail ey
and Bellatti was given in good faith on the basis that the
settlement “caused a grossly disproportionate allocation of

damages against hint and is “manifestly unfair,” because the only
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“adm ssi bl e evidence” in the present matter indicates that none
of the defendants were negligent and that Troyer’s injuries are
“due to the circunstances of her original injury.” Dr. Adans
argues that the circuit court is only permtted to consider
“adm ssi bl e” evidence in the good faith hearing and that the
“other” evidence adverted to in HRS § 663-15.5(c), see supra note
1, refers to “adm ssi bl e” evidence other than “affidavits or

decl arations,” such as |ive or deposition testinony or other

evi dence adm ssi bl e under the Hawai‘ Rul es of Evidence (HRE).
Consequently, Dr. Adans argues, “at nost, [Troyer’s] clains for
injury should be divided equally anong the alleged joint
tortfeasors.” (Enphasis in original.) Yet, according to Dr.
Adans, Troyer’s settlenents with Drs. Bailey and Bellatti “leave
[him potentially liable for 95 [percent or nore] of [Troyer’s]
damages.”

Dr. Adans further alleges (1) that Troyer’s own
experts, Drs. Yates and Weaver, “strongly opine[d] that the
settling [d]efendants were liable for [Troyer’s] injuries, before
she even reached Dr. Adanms” and (2) that Troyer “has repeatedly
admtted” that Dr. Bailey and Dr. Bellatti caused her injuries.
Dr. Adans contends that Troyer “cannot repeatedly blane her Kona
doctors for her injuries, adopt expert reports blam ng them for
her injuries, and then suddenly seek grossly disproportionate
l[itability fromDr. Adans.” Correlatively, he argues that the
circuit court abused its discretion by depriving himof “materi al
W t nesses and essential testinony relevant to the Act 300
determ nation,” to wit, by not permtting himto depose Drs.
Yates and Weaver in order to adduce evidence of the proportionate

liability of Drs. Bailey and Bellatti.
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Finally, Dr. Adans alleges that Troyer engaged in
“tortious conduct” by failing to disclose the following to the
circuit court: (1) certain “adm ssions” attributing her injuries
to Dr. Bailey and Dr. Bellatti; and (2) that she had failed to
produce herself or any of her experts for deposition, despite
“(a) her prior agreenents to produce them (b) a Court Order
requiring her to do so, and (c) Dr. Adans’[s] prior notices of
deposition and repeated requests for deposition of these
W t nesses.”

Troyer counters that “the facts of this case
denonstrate that the settling parties entered into a settlenent
that neets the criteria of any one of the three nodels for
determ ning good faith settlenments.” Troyer contends that the
instant settlenents should be presuned reasonabl e because they
were conducted in an adversary setting (citing Regan Roofing Co.

V. Superior Court, 27 Cal. Rptr. 2d 62, 74 (Cal. C. App. 1994))

and that Dr. Adans bears the burden of proving that there was no
substanti al evidence upon which the circuit court could have
concluded that the instant settlement was given in good faith.
Troyer maintains that the circuit court was presented with “a
great deal of evidence and information to allowit to conclude
that [the] settling parties were acting in good faith.”
Specifically, she notes the opinion of her expert in vascul ar
surgery, Dr. Levine, “who stated that Plaintiff-Appellee s foot
was vi abl e and sal vageable at the time she came under [Dr.]
Adans’ [s] care” in a report that Troyer subnmtted to the circuit
court with her petition. Although she admts that two of her own
experts, Drs. Yates and Waver, criticized the care provided by

Drs. Bailey and Bellatti, she maintains (1) that her experts
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opi ni ons were “counterbal anced” by those of the settling
def endants’ own experts, (2) that Dr. Adans never criticized the
care provided by either Dr. Bailey or Dr. Bellatti and negl ected
to produce a single expert, “whom he would have been able to cal
at trial, who attributed any liability whatsoever to [them,” and
(3) that her decision to settle was based |argely on the outcone
of the proceedi ng before the MCCP, which “conpletely cleared”
Drs. Bailey and Bellatti of w ongdoing but “questioned” Dr.
Adans’ s treatnent.

Troyer suggests that Dr. Adans “m sreads” HRS § 663-
15.5(c), see supra note 1, in claimng that the trial court may
only consider “adm ssible evidence” in reaching its
determ nation, inasnmuch as that subsection permts the trial
court to consider affidavits, declarations and “other evidence”
inits discretion.

Finally, Troyer charges that Dr. Adanms “failed to
zeal ously pursue his cross-clainms” by failing to retain expert
Wi tnesses and is now attenpting to renmedy his failure by seeking
to depose her expert witnesses. Having settled with Drs. Bail ey
and Bellatti, Troyer contends that Hawai‘ casel aw prohibits Dr.
Adanms fromcalling Drs. Yates and Waver as witnesses to testify
at trial. Therefore, she nmaintains that the circuit court did
not abuse its discretion in denying Dr. Adans the opportunity to
depose t hem

Dr. Bailey argues that she paid val uabl e consi deration
to settle Troyer’s clains against her and that the anount that
she paid reflected the tenuous nature of Troyer’'s clains in |ight
of the facts that (1) Dr. Bailey s codefendants, including Dr.

Adans, exonerated her of any negligence and (2) the only
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criticismof her was based on Dr. Yates's m staken belief that
KCH possessed the equi pnment necessary to performan arteriogram
In other words, according to Dr. Bailey, the instant settl enent
“properly reflects the difficulty [Troyer] would have
[encountered in attenpting to] establish[] liability agai nst any
of the defendant physicians, and in particul ar against Dr.
Bailey.” Inasnmuch as none of the defendants in the present
matter admt their liability, she argues, “[i]t cannot . . . be
i nproper, collusive[,] or in bad faith for any physician to
settle with [Troyer] for any figure which represents an anount
[ Troyer] is willing to accept[,] because any settlenent exceeds
the settling [defendant’s] share of fault.” |ndeed, she contends
that the settlenent actually constitutes a “potential w ndfal
for Dr. Adans.” Dr. Bellatti nakes the same point in a slightly
different fashion, arguing that, even “[u]nder the Tech-Bilt
standard, Dr. Bellatti has no liability, so his proportionate
share is zero.”

Drs. Bailey and Bellatti both characterize Dr. Adans’s
argunents regarding Troyer’s experts as “ganesmanship.” Dr.

Bai | ey mai ntai ns that
Dr. Adans asked the trial court to ignore his own testinony
and the testinony of his own expert witness and to allow him
instead to assert a set of opinions through experts he had
not retai ned and with whom he had no formal arrangenent,
over the objection of the party who had retained the experts
and where such opinions were fundanental ly inconsistent with
his own theory of the case, to defeat the proposed
settlenents. The trial court reasonably refused.

Li ke Troyer, Dr. Bailey contends that Dr. Adans woul d not be
permtted to call Troyer’s expert witnesses at trial against her
wll “absent a show ng of exceptional circunstances” — e.q.,
possession by the expert of “sone specific piece of information,

test result, unique observation or opportunity [that] is not
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equal ly avail able to experts who m ght be retai ned by other
parties.” Dr. Bailey naintains that Drs. Yates and Waver did
not possess any unique information. Dr. Bellatti contends that
“Ii1]t was only after [Troyer] agreed to settle her clains against
Drs. Bailey and Bellatti that Dr. Adans started to ‘nmake a
record’ that he wanted to depose [Troyer’s] experts for purposes
of his cross[-]Jclainms.” In addition, Dr. Bellatti clains that
one of the reasons that he settled with Troyer was to avoid the
attorney’s fees and costs of deposing Drs. Yates and Waver on
the mainland, inplying that it would now be unfair to require him
to pay those costs notwi thstanding his attenpt to buy his peace
with Troyer

W hold that the circuit court did not abuse its
di scretion in concluding that the instant settlenment was given in
good faith. First, we reject Dr. Adans’s unsupported contention
that the court’s determ nation of good faith nust be based on
evi dence adm ssible pursuant to the HRE. Such a rule would nake
little sense. 1In cases in which a non-settling tortfeasor does
not chall enge the good faith nature of a settlenent, it would be
absurd to require the trial court to conduct a hearing according
tothe HREE Simlarly, if a non-settling tortfeasor chall enges a
settlenment on | egal grounds, evidence regarding questions of fact
may be unnecessary. |If, on the other hand, there appears to be a
legitimate factual dispute as to whether a settlenent has been
given in good faith, a fuller hearing — including deposition
testinmony -- may be called for. It is inportant to keep in m nd,
however, that the good faith of the parties is substantially a
function of their states of mnd and the circunstances of which

they are aware at the tine of settlenent; what m ght or m ght not
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be proven at trial is relevant only in this context.

Accordingly, we conclude that the term “other evidence,” as

enpl oyed in HRS § 663-15.5(c), includes any discovery materials
of record, as well as live or deposition testinony. See
Mahathiraj, 617 N E 2d at 741-42 (“A court may determ ne the good
faith of a settlenent based sol ely upon the argunents of counsel
based upon affidavits, depositions, and other discovery materials
of record, or after conducting an evidentiary hearing.”).

Second, we note that Dr. Adans proffered no evidence of
col lusion, fraud, dishonesty, or other wongful conduct in the
present matter. Dr. Adans’s contention that the settlenent is
col l usive because Troyer allegedly failed (1) to disclose to the
circuit court evidence pertaining to negligence on the parts of
Drs. Bailey and Bellatti and (2) to produce herself or her
experts for deposition, notwithstanding the circuit court’s order
that she do so, is belied by the record. |In her petition to
determ ne good faith, Troyer expressly informed the court that
she believed that Dr. Bailey had “failed to tinmely and
appropriately evaluate and treat” her injuries, that “Dr.
Bellatti’s m sdiagnosis or delay in diagnosis” concerning her
injury had del ayed her transfer to QWC, and that “disputes
exist[ed] as to both liability and damages[,]” but that she

believed that “the vast majority of negligence and mal practice in

this matter rest[ed] with [Dr. Adans].” The expert reports
di scussed supra in section | support Troyer’'s belief. In

addition, as noted supra in note 7, on April 16, 2002, when
Troyer petitioned the circuit court for a good faith
determ nation, she could not have been in violation of the

circuit court’s order that “[a]ll discovery shall be conpleted by
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Decenber 6, 2002.” Although Troyer may have agreed to permt the
defendants to depose Drs. Yates and Weaver in preparation for
trial, the fact renmains that Troyer would no | onger be calling
themas trial witnesses by virtue of her settlement with Drs.

Bail ey and Bellatti. Thus, any prior agreenments or orders
pertaining to depositions in preparation for trial are unhel pful
to Dr. Adans with respect to depositions that he sought to
conduct for purposes of the good faith hearing.

Third, it was not an abuse of discretion for the
circuit court to deny Dr. Adans the opportunity to depose Drs.
Yates and Weaver for purposes of the good faith hearing. Dr.
Adans fails to explain how deposing Drs. Yates and Waver woul d
have yi el ded information that was not contained in their reports,
other than their opinions, if any, regarding the quantification
of Drs. Bailey's and Bellatti’s pro rata shares of liability for
Troyer’s injuries. But we do not believe that the circuit court
committed an abuse of discretion in declining to cal culate the
settling tortfeasors’ pro rata shares of liability in the present
matter, inasmuch as, based on the state of the record at the tine
of settlement, their liability for Troyer’s injuries was far from
certain and the consideration paid by Drs. Bailey and Bellatti
was not insignificant. |Indeed, in light of Dr. Adans’s
contention that none of the doctors were negligent, it is
difficult to discern how cal culating their proportionate
[tability woul d have been helpful. As Dr. Bellatti points out,
any proportionate share of zero is zero, in which case, as Dr.
Bail ey notes, the settlenents represent a potential windfall to
Dr. Adans.
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Nor was Dr. Adans deni ed a reasonabl e opportunity to
establish collusion or tortious conduct by virtue of his
inability to depose Drs. Yates and Weaver. The circuit court was
aware of Drs. Yates’s and Waver’s expert reports concerning Drs.
Bailey and Bellatti, and it was reasonable for the circuit court
to find that their depositions would nerely establish that Troyer
had sonme basis for pursuing her nedical nal practice clains
against Drs. Bailey and Bellatti. Cbviously, the settlenent’s
good faith did not depend on the absence of any basis for
Troyer’s clainms against the settling doctors; otherw se, there
coul d never be a good faith settlenent under circunstances in
which a plaintiff's clains for relief against joint tortfeasors
are not frivolous or otherw se neritless.

In any event, in light of all the information avail able
at the time of the settlenent, it was reasonable for Troyer to
have concl uded that her strongest clai mwas against Dr. Adans.
Put differently, it was reasonable for Troyer to concl ude that
Drs. Yates's and Weaver’s criticisns of Drs. Bailey and Bellatti
see supra note 8, were less damming than Dr. Levine' s criticism
of Dr. Adans, as discussed supra in section I

In sum the state of the record at the time of
settlenent is such that the circuit court reasonably concl uded
that Troyer’s settlenment with Drs. Bailey and Bellatti was given
in good faith. Although Troyer had retained two experts who
found fault with the treatnent provided by Drs. Bailey and
Bellatti, their opinions were: (1) disputed by the expert
wi t nesses of all the defendants, who either controverted the
al I egation of nedical negligence on the parts of Drs. Bailey and

Bellatti or opined that Troyer’s problens were caused by her
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initial injury; (2) underm ned by the decision of the MCCP, which
found no fault on the part of Drs. Bailey and Bellatti and nerely
“questioned” Dr. Adans’s treatnent; and (3) at odds with the
opi ni on of another of Troyer’s own experts, Dr. Levine, who

pl aced the blanme for Troyer’s injury squarely on Dr. Adans’s
treatnent of Troyer’s foot nore than a week after the injury had
occurred. Thus, Troyer was reasonable in her position that
pursui ng her clains against Drs. Bailey and Bellatti would Iikely
be difficult and m ght even hanper her stronger clai magainst Dr.
Adans. Moreover, the sumpaid by Drs. Bailey and Bellatti in
settlement — $65,000.00 — is not insignificant, and there is no
evidence in the present matter of any collusion or tortious
conduct ainmed at unfairly injuring Dr. Adans’s interests.

D. Act 300 Does Not Violate A Non-Settling Joint
Tortfeasor’'s Right To Due Process.

Dr. Adans argues that Act 300 violates his right to
“procedural” due process, as guaranteed by article 1, section 5
of the Hawai‘i Constitution, see supra note 2, and the fourteenth
anendnent to the United States Constitution, see supra note 3,
because the Act destroys his cross-clainms for pro rata
contribution against the settling codefendants.?® Dr. Adans does
not, however, cite to any authority that holds either HRS § 663-
15.5 or any of the coghate statutes across the nation

unconstitutional. He further repeats his contention that the

33 In a footnote to his opening brief, Dr. Adans maintains that he is
not arguing that “Act 300 creates constitutional deprivations in every case in
which it is applie[d,]” but that the Act violated his “procedural and
substantive rights” as applied in the present matter. But, inasmuch as HRS
§ 663-15.5(a)(2) specifically provides for a pro tanto reduction in a non-
settling tortfeasor’s liability, which need not be the pro rata reduction that
Dr. Adans contends is required to satisfy due process, he woul d appear, in
fact, to be challenging the statute’s constitutionality on its face, as well
as as appli ed.
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circuit court’s good faith determ nation nust be based on
“adm ssi bl e sworn evidence” and that a non-settling tortfeasor
nmust have “access to rel evant evidence through discovery” in
order to afford the non-settling tortfeasor due process. %

Dr. Adans contends (1) that his cross-clai ns agai nst
Drs. Bailey and Bellatti constitute significant property
interests, citing Singer Co. v. Superior Court, 225 Cal. Rptr.
159, 168 (Cal. C. App. 1986), (2) that “there was a severe risk

of an erroneous deprivation of [his] contribution right through

t he defective hearing process,”® and (3) that his due process

rights outweigh the state’s interest in encouraging settlenents.
Troyer counters that HRS § 663-15.5 provides the sane

due process protections as CCPC § 877.6, which a California court

uphel d agai nst a due process challenge in Erreca’s v. Superior

Court, 24 Cal. Rptr. 2d 156, 168-69 (Cal. Ct. App. 1993).

| ndeed, Troyer points out that, in Erreca’s, the court held that

a good faith settlenment hearing adequately protected the due
process rights of even an absent non-settling joint tortfeasor,
by virtue of “the adverse nature of the settlenment negotiations
and . . . the requirenent of court approval of the settl enent
el ements before they may be given full effect.” [1d. at 168.

Dr. Bailey notes that “Dr. Adans wll only pay damages

to [Troyer] if the jury determnes that Dr. Adans and Dr. Adans

34 Dr. Adans al so asserts that HRS § 663-15.5 violates his right to a
jury trial in a civil case, as guaranteed by article 1, section 13 of the
Hawai i Constitution, but he does not argue the point other than to specul ate
that, “[a]s reflected by the settlenent figures, Dr. Adans[‘'s] cross[-]clains
meet and exceed the [$5,000] claimvalue threshold” for a civil jury trial.
Accordingly, we do not address Dr. Adans’s jury trial argunent. See HRAP Rul e
28(b) (4).

85 Specifically, he alleges that “[t]here was no admi ssi bl e evi dence
agai nst Dr. Adans[,]” “[h]earsay evidence was relied upon, over Dr. Adans’[s]
objection[,]” and “Dr. Adans was deprived of . . . discovery material

[essential] to [the] Tech-Bilt factors[.]”
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alone negligently treated [Troyer].” Thus, Dr. Bailey urges that
Dr. Adans’s due process rights are protected because the latter
“faces no risk of having to pay danages in excess of his
potential liability” in the absence of a jury trial.

Dr. Bellatti contends that there is no casel aw hol di ng
that CATAs that bar cross-clains for contribution by non-settling
joint tortfeasors against settling joint tortfeasors are
unconstitutional. Mreover, he points out that, in Singer, the
non-settling joint tortfeasor, who sought to chall enge a good
faith determnation after the fact, was permtted to do so
because the party was not a nanmed defendant when the good faith
determ nation was nmade; the case did not hold that CCPC § 877.6
viol ated a non-settling defendant’s due process rights.

The State of Hawai‘ has filed an am cus brief in which
it argues that HRS § 663-15.5 satisfies the requirenents of due

process, inter alia, because Dr. Adans has no property interest

in his cross-claimfor contribution until such tine as a jury
actually reaches a verdict as to his liability and he “in fact
pays nore than his apportioned share of damages.” (Enphasis in
original.) The State notes that HRS 8§ 663-15.5 provides for
notice and an opportunity to be heard and argues that the trial
court shoul d have “w de discretion over what types of evidence to
consider” pursuant to HRS § 663-15.5(c), see supra note 1, in
order to avoid a mni-trial where possible. Finally, the State
points out that, while a pro tanto reduction of a non-settling
joint tortfeasor’s liability favors a plaintiff (who is assured
full recovery) over a non-settling tortfeasor (who may pay nore
than his or her fair share), the pro rata reduction urged by Dr.

Adans would sinply favor a non-settling joint tortfeasor (who
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cannot pay nore than his or her fair share, see Sarnillio, 78

Hawai i at 18, 889 P.2d at 702 (Levinson, J., concurring)) over a
plaintiff (who will not be assured full recovery of his or her

damages). “There is no perfect system” the State contends, “of

apportioning liability for non-settling joint tortfeasors.”36
“Due process . . . is relevant only if liberty or

property is deprived.” State v. Bani, 97 Hawai‘i 285, 293, 36

P.3d 1255, 1263 (2002) (quoting In re Herrick, 82 Hawai‘i 329,

342-43, 922 P.2d 942, 955-56 (1996) (quoting International Bhd.

of Elec. Workers v. Hawaiian Tel. Co., 68 Haw. 316, 332, 713 P.2d

943, 956 (1986))) (alteration in original). Thus, this court

nmust deci de whether the barring of a cross-claimfor contribution
pursuant to HRS 8§ 663-15.5 constitutes the deprivation of a
protected property interest.

As noted supra, HRS § 663-12 provides in relevant part
that “[t]he right of contribution exists anong joint tortfeasors.
Ajoint tortfeasor is not entitled to a noney judgnent for
contribution until the joint tortfeasor has by paynent discharged
the comon liability or has paid nore than the joint tortfeasor’s
pro rata share thereof.” The right of contribution is entirely a
creature of statute; at common |law, there was no right of
contribution anmong joint tortfeasors. Canpo v. Taboada, 68 Haw
505, 507, 720 P.2d 181, 183 (1986). Hawai‘ adopted the 1939

version of the UCATA in 1941, anong other reasons, to aneliorate
this harsh rule and avoid the injustice of having one joint
tortfeasor pay nore than his or her fair share of danages. 1d.
Saranillio, 78 Hawai‘i at 9, 889 P.2d at 693; 1941 Haw. Sess. L

36 The State al so argues that Ir. Adans’s right to a jury trial has
not been violated, but we do not discuss these argunents i nasmuch as we have
not addressed this point of error. See supra note 34.
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Act 24, at 188-90.

Wiile this state’ s appellate courts have never
addressed the question whether a right of contribution
constitutes a property interest protected by constitutional due
process principles, courts fromother jurisdictions appear to be
in agreenent that it is not, unless the right to contribution has
accrued, that is, once a tortfeasor has paid nore than his or her
share of a judgnent, pursuant to the relevant CATA, and is
otherwi se entitled to conpensation fromjoint tortfeasors. See,
e.g., Wllians v. Wite Muntain Const. Co., Inc., 749 P.2d 423,
429 (Col o. 1988) (“Since no right to contribution had accrued,

[there is] no property interest upon which to ground a due
process claim”); Snoddy v. Teepak, Inc., 556 N E. 2d 682, 685
(rrr. App. &. 1990) (“The protections of the fourteenth

anmendnent apply to accrued causes of actions, but do not apply to
unaccrued causes of actions. Wiile it is true that contribution
anong joint tortfeasors is an inchoate right at the tinme of the
injury, the cause of action does not accrue until a tortfeasor
pays nore than his pro rata share.” (Citations omtted.)); see
also Silver v. Silver, 280 U S 117, 122 (1929) (“Constitution

does not forbid the creation of newrights, or the abolition of
ol d ones recognized by the cormmon |law, to attain a perm ssible
| egi sl ative object.”); West v. Rollhaven Skating Arena, 306

N. W2d 408, 410 (Mch. . App. 1981) (“It is logical to assune

that joint tortfeasor[s] will be nore likely to enter into
settlenment negotiations with a plaintiff if they know they wl|l
not be entitled to contribution if the other tortfeasor settles
and they do not. Since this state of facts reasonably supports
the legislation’s objective, it cannot be said to violate due

process.”); National Mut. Ins. Co. v. Witner, 435 N.E. 2d 1121,
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1123 (Ohio 1982) (“[T]he right to contribution is inchoate from
the tinme of the creation of the relationship giving rise to the
comon burden until the paynent by a co-obligor of nore than his
proportional share, and . . . the right becones conplete and
enforceabl e only upon a paynent by the clai mant extingui shing the
whol e of the common obligation[.]”); Scovell v. TRK Trans, Inc.,
705 P.2d 1144, 1148 (Or. 1985) (“‘The right to contribution is

i nchoate fromthe date of the creation of the rel ati on between

the parties, but is not conplete, so as to be enforceable, until

t here has been an actual paynent, in whole or in part, of the

comon obligation, or until sonmething is done equivalent to a

di scharge thereof.’” (Enphases in original.)); Nelson v.

Pt aszek, 505 A 2d 1141, 1143 (R 1. 1986) (“[A] joint tortfeasor
is not entitled to a final noney judgnment until he or she has

di scharged the comon liability or has paid nore than his or her
pro-rata share. However, until such tinme, the right to
contribution is inchoate.”); Smth, 429 S.E 2d at 648 (“A
defendant in a civil action has a right in advance of judgnent to
join a joint tortfeasor based on a cause of action for
contribution. This is termed an ‘inchoate right to contribution
in order to distinguish it fromthe statutory right of

contribution after a joint judgnment . . . .”). But see Singer

225 Cal. Rptr. at 168 (“Since a nonsettling tortfeasor |oses his
right to seek contribution or partial indemity froma joint
tortfeasor who settled if that settlenment is adjudged to be in
good faith, the nonsettling tortfeasor stands to be deprived of
his property right to contribution or partial indemity.”).
Assum ng arguendo that an unaccrued right of
contribution constitutes a property interest protected by the due

process clause of either the United States or Hawai i
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Constitutions, it is neverthel ess undi sputed that HRS § 663-
15.5(b) and (c), see supra note 1, afford a non-settling joint
tortfeasor notice and an opportunity to be heard regarding the
determ nati on whether a settlenent has been given in good faith
and, consequently, bars cross-clains for contribution against the
settling joint tortfeasor. As noted above, Dr. Adans contends
that the trial court’s determ nation of good faith nust be based
on evidence admi ssible pursuant to the HRE in order to satisfy
the inperatives of due process, but he does not cite any casel aw
in support of his proposition, and we are unaware of any.
Moreover, this court has held that:

[dlue process is not a fixed concept requiring a
speci fic procedural course in every situation. Sandy
Beach Defense Fund v. City Quncil of the Gty and
County of Honolulu, 70 Haw. 361, 378, 773 P.2d 250,
261 (1989); cf. Cafeteria & Restaurant Wbrkers Uni on,
Local 473 v. McElroy, 367 US. 886, 895 . . . (1961).
Rat her, due process is flexible and calls for such
procedural protections as the particular situation
demands. Sandy Beach Defense Fund, 70 Haw. at 378,
773 P.2d at 261; Morrissey v. Brewer, 408 U S. 471
481 . . . (1972). The basic el enents of procedura
due process of |law require notice and an opportunity
to be heard at a neaningful tinme and in a nmeaningfu
manner. Sandy Beach Defense Fund, 70 Haw. at 378, 773
P.2d at 261; see also Mathews v. Eldridge, 424 U.S.
319, 333 . . . (1976); North Georgia Finishing, Inc.
v. Di-Chem lInc., 419 U.S. 601, 605-06 . . . (1975).

[Bank of Hawai‘i v. Kunimoto, 91 Hawai‘i 372, 388, 984 P.2d
1198, 1214 (1999)] (quoting Korean Buddhi st Dae Wn Sa
Tenple of Hawaii v. Sullivan, 87 Hawai‘i 217, 243, 953 P.2d
1315, 1341 (1998) (citations omtted)) (brackets and
ellipsis points in original).

Fuiinoto v. Au, 95 Hawai‘i 116, 164, 19 P.3d 699, 747 (2001).
HRS § 663-15.5(b) provides the court with the nmeans of

conducting the good faith hearing in a “neani ngful manner” and,
as discussed supra in section I11.C., we believe that the circuit
court did not abuse its discretion in conducting the hearing in
the present matter as it did. Accordingly, we hold that HRS

8§ 663-15.5 adequately protects a non-settling joint tortfeasor’s
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right to procedural due process and, therefore, that Dr. Adans’s
rights to procedural (as well as substantive) due process were

not vi ol at ed.

V. CONCLUSI ON

In sum we hold that: (1) the question whether a
settlenment is given in good faith for purposes of HRS 8§ 663-15.5
is a mtter left to the discretion of the trial court in |ight of
all the relevant circunstances extant at the tinme of settlenent;
(2) the trial court’s determ nation of good faith is reviewed for
abuse of discretion; (3) Act 300 applies to Troyer’s clains of
medi cal mal practice; (4) Act 300 does not violate Dr. Adans’s
right to due process of law, and (5) the circuit court did not
abuse its discretion or violate Dr. Adans’s right to due process
of law in determning that Troyer’'s settlenment with Drs. Bail ey
and Bellatti was given in good faith. Accordingly, we affirmthe
order of the third circuit court, filed on June 5, 2002, granting
Troyer’s petition for issuance of an order determ ning that her

settlenment was given in good faith
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